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(}udgment of the Tribunal delivered by Shri 8.N.Jayasimha,
Hon'ble Vice Chairman'>
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The applicant who was an Inspector of Central
Excise has fPiled this application questiuning:the order
C.No.11/39/3/87.CIU dated 20th October, 1987 issued by

the Collector, Central Excise, Hyderabad {Respondent No.1).

2. The applicant states that he joined the Central
Excise Department on 5-4-1956 when he was still a minor,
his date of birth being 18-10-1939, He was sligible to

‘enter service only after he had completed 18 years of

age i.e. 18-10-1957. 1In course of time he was promoted
as an Inspector of Excise with ePfect from 1-8-1972 amd
he continued in that post till 21-10-1287 when he was

compulsorily retired by the order dated 20-10-~1387. He

states that Por certain omissions and commissions alleged®*

to have beesn committed by him in respect of tobacco

survey during the yegars 1975 to 1978, he was visited

with tuo punishments in two seperate orders - by the
order dated 2-1-1984 a punishment of reductinn of F
i

increments for tuc years with cumulative effect and by I
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an order dated 18-2-1985 withholding of aone increment

uith cumulative effect. He didnot appeal against these

. ]
orders. These punishments were imposed nearly 7 years

from these tuwe punishments, Fhere was one adverse entry
i

" after the alleged acts of omission took place. Apart

in his Confidential Report Por the year 1960-61 and

i ,
it should bes deemed to have been gverlocked when he was

promoted as Inspector of Excise in the year 1871. There

was an .zlleged adverse entry in the year 1985 which only

|

- |
states that he was unfit . for promotion. He Fur;her

1

states that he was su?FerinF Prom mental malady during

the. years 1976 to 1978. As a result he was involved in
[

a Scooter accident in September 1978 resulting in head

injuries. It was during that period that the alleged

omissions and commissions took place during the years

1976-78. |

3. During the year 1985, he uas assessed as "Just

adegquate" in his Confidential Report and according to

. . 1 N B
the decision of the Supreme Court in Gargi's case (ATC
1986 VYol.I page.356),. "just adequate” by itself should

not lesad to a compulsory retirement., According to the

circular dated 9th August 1978 of the Department .of

00-0'3
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Personnel & Admve. REPorms, Confidgntial Record of five
ysars immediately preceding Ehe date af compulso;y
retirement éhould be considered. The last 5 years record
would not justify his compul%ory retiremant. He therefore
m ntends that if his mental qbility aqd illness was a
Pactor which leads to his boﬁpulsory retirement, he

should have been 386t before?a Medical Board be?org

taking such a decision. His present health is good.

4. The applicant further contends that the impugned
order vas passed by an authority higher than the appointing
authority i.e. Pifth respondent and is therefore invalid

being contrary to Rule 48 of the C.C.S.(Pension) Rules,197Z.

that
5. He further contends/his case far compulsory

retirement ough; to have been.considered in accordance
uith{tha relevant instructions aenly in April 1987 with
referance to his character rolls from 1982. His case .
was taken.up for consideration in April 1986, taking

30 years af égruice counting from the date of his joining
service i.e. 5%4—1956 without taking into consideration
his date of birth viz. 18-10-1839. Thus the respondents

have failed to omit the boys' service and no clearance l

ngE;:’ was obtained from respondent No.4 in regard to qualifying

- service of 30 years.
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6. He also contendg that C.C.S.(Pension) Rules are
only complementary to the Fundamental Rules.l His
retirement should be only uhder the Fundamental Ruies
and not under Rule 48 of the cC s (Pension) Rules.
Accordingly he could 5@ retired only after He had
attained the age of 50 yéaré a5d not aftgr completing

30 years of service.

7. In the counter filed by the respondents it is
stated that in 1970, the Government decided to dispense
with the cadre of Sub Inspectors and upqgraded all posts

as Inspector. It admit that the applicant was a minor

when he joined the service, but uwhile computing the

gualifying service of ?U‘years, the boy-service from
s-a-ﬁgss_to 17-10-1957 has been ignored. The applicant
had ‘completed his qualifying service of 30 years on "
20-10-1987. The order of caompulsory retirement was
issued by the appoint&ng authority viz. the Collector, i
Central Excise, together with pay and allouances for

three months in lieu of notice. The order was serged on

the applicant on 21-10-1987 end the conéntion that the

grder came into farce from 16-10-1987 is rot correct.

His salary was paid upto 20-10-1987.
....5
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8. The order of cmmpulsgry retirement was made 1in
public interest. The applicant committed several irrequ-
larities @uring the period.JQly 1974 to June 1978. Out of
13 charges framed, 12 were held proued far which penalties
were imposed Uh him. Those Qere anterior to the date of
the applicant's scooter acci@ent. Adverse remarks uwere
communicated to the applicant on 6-5~1985 and it vouches
the oﬁergll per Pormance of the applicant during'the
preceeding Fiug years. The ‘applicant did not appeal
against these entriesqor on the punishments imposed on
him. The decis;on to retire the applicant was taken only
after the revieu Committee had considered his case.

His poor health uas not ‘a considerat ion and therefaore

Ee was not referred to a Medical Board. Further.the

post held by the apnlicant is the loweét gne in hyrarchy

afd the guestion of considering him for a lower post did

noct arise. It is Furthe7§tated that there is no bar to

take action under C.C.S5.(Pension) Rules. The applicant

had 210 days of leave ta his ecr=dit and he was alloued to

grncash the same.

i
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S, | Je have heard the learned Counsel for the
applicant and Shri K.U.Subba Ras, Additional €.G.S.C.,
for the respondents. Shri R;zvi's contention is that
the.applicant cannot be proceeded under Rule 48 of

the CCS (Pension) Rules as there is no provision for

retirement after 30 years of service under the Fundamental
Rules. He argues that Rule 48(1)(b) of cos (Pensian)

ha
Rules anablesL?ppninting.authority to retire a Government
séruant in'public interest ﬁn completion of 30 years af
service by giving him'; priﬁr natice-of three monthé-
from his proposed date of ;@tirement. Fr 56(a) states
thaf gxcept as provided in this rule, every Government
servant shallrretire from service on the aftzrnoon of
the last day of the meonth in which he attains the age

of 58 years. The excgepticns envisaged in FR s6{a) is

found in FR 56{j) which statss that "not-uith-standing

Qusylhsy .

thontained in this Rulg, an app;opriate avthority shall
if it is of opinion thaf it is in public interestrso
to do have the absolute right to regire any Government
servant by giving him natice of not less fhan 3 months
in writing or three months pay and allowances in lieu
oﬁ.sugh notice aFterlhe lhas éttained 55 years of age if

me is in Class 'C' service or post:” FR‘SG(f) provides

N
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that "notwithstanding anxlcontained in FR 56(jL~approprlate

authority shall if it is of opinion so to do have the
absolute right te retire a Government servant in Class-111

}
(Group-C) service or poat uho is not governed by any
pension rules_a?ter he has completed thirty years service
by giving him notice of not‘lsss than 2 months in writing
or three months aay and allowances in lieu of such notice.”
He arques that u%en provisions oé diffPerent rules ovaerlap
each cthgr énd such oué}lapping néébates the provisions
contained in other rules then the situation of overlappings/

negation of rules 1is to be:controlled by "non-shstante

clause®. Such clause will have the effect of deciding ..

which among the two contradictory rules will prevail

and in what situations. FR 56{§) cover only cases of

=4

Gover nment servants not covered by any Pension Rules
and FR 56 makes no mention in respect of persons covered
by the Pejsion Rules. MHe therefore argues that since
FR 56(j) was introduced Jithout a non aobstante clause
it will teke precedence over rule 48(1)(b) of the

CcS (Pension) Rules, 1972. The compulsory retirement
of the applicant has therefore to be str;ck down being

violative of FR 56(j) holding that Rule 48(1)(b) is

not applicable. We are unable to agree with this
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contention. The Pansion Rules governs an employee coming
within the purvievw of the Pensibn Rulss. The prbviaion

in F.ﬁ. 56{L) must be read as to bring within its purviey
anly Clgss-III Gouernﬁent se;uants who are not coversd hy
tﬁe Pension Rules. The harmoniousrreading of the provisions

under FR. and CCS (Pension) Rules would give the following

4

conclusions:-

1. Group 'A' and Group '8B' Officers can be retired
after attaining the age of 50 years in public
" interest after issue of a requisite notice -

F.R. 56(j).

2. Other Government employees (other than Group ‘A’
and Group 'B') can be retired aPter attaining

55 years of age - F.R. 55(j).

3. All Government, employees who have governed by
the CCS (Pension) Rules can be retired in
public interest after they have completed
30 ysars of sérvice after issue of a requisite

notice - Rule 48-A of CCS. (Pension) Rules.

4. The Class-~I1I employees not governed by the
CCS (Pension) Rules can be retired after they

complete thirty years®' service -~ FR 56(L). .

It would therefore follow that the applicant who is covered

by the CCS (Pension) Rules can be proceeded with under

.O..g
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Pule 48-A of the CCS (Pension) Rules and his contention
that that rule does not apply to him because there is no
provision in the.F.R. is not wvalid., Ue do not also agree
that the absence.of non ohstante clause should be
understood as meaning that persons_couered by the

Pension Rules cannot be proceeded against an completion

of 30 years of service because F.R.56 makes no mantian

of them. We accordingly reject this conéntion end hold
that not-with-standing there baing no provision in e
Fundamental Rules, Government can proceed against the

applicant under Rules 48(1)(b).

10. The next point for caosideration is uhether

the Review Committee has considersd the éase af

the applicant in accordance with ths guidslines issued
by the'Departﬁent of Personnel & Adminigtrative Reforms.
Shri Subba Rao has placed the relevant file and

also the file cantaining the Confidential Report

....10



of the applicant.
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The record shous that the case of the

N
applicant uas considered afresh in 1987 and the order

was not based on their assessmnent made garlier in 13986,

end uwhich was not aﬁted upon as the applicant had not

completed
excluded.

1986 were

"Year

1982
1983
1984
1985

1086

The Committee on this basis came to the conclusion that

the officer's performance has been consistently sub- t

J0 years quali?ying service if boy service 1is

The applicant's record for the years 1982 to

as follows:~

Lrading by
reporting
pfficer

Poor/Just adequate

Just adeguate
JUSE ad@quate
Good

Saod

Remarks of Reviewing .
officer.

" Poor

Adeguate

Just adeguate

Gaod

Good" B

standard thereby indicatihg that he has been thoroughly

inefficient: end ineffective in his work. The Committee

assessed him on the basis of his work ahd had not ﬁaken

into considerabion the punishment to which the applicant

has referred to.

eeee M
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11. Shri Razvi relied upon A.P.Jain Ys. Union of
India (1986 ATC 260) in which thie New Delhi Bench of the
C.A.T. was . dealing with the case where the applicant
therein was punished for a specific act of ﬁisconduct
by stoppage of incremenfs and within ten days thereafter
a decision was taken to retire him compulsorily on the

very same ground. The Bench.held that such an order 1is

not in public interest. The Ffacts in the case before us

is very different. The punishments imposed on the applicant

were not taken into consideration and the Review Committee

considéred his per formance as reflected in his Zonfidential

Records. . - '.

12, 1n these circumstances, the application fails -‘\T

-
-

and we accordingly dismiss the same. There will be no

order as to costs.

(B.N.JAYASIMHA) = (D.SURYA RAD)
Vice Chairman “iember {Judl.)
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Dated: lg June, 1988,
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