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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
. © _NEW DELHI ‘

0.A. No. 493 1987
T.A. No. :

DATE OF DECISION 20-1\[0. 1987

Mr. P,Bhaskara Rac _Petitioner

firs PsS.N.Mur thy. Advocate for the Petitioners)

Versus

Addl.Collector of Customs sCustoms HouseRespondent
Visakhiapatnam and andther.

Mr,Jagannath Rae, SCCG, Advocate for the ‘Responacin(s)
rept. by Srl.G Parmeshwar Rao, advocate.

CORAM

The Hon’ble Mr. B.N.Jayasimha, Vice Chairman, CAT., Hyderabad.

The Hon'ble Mr. D.Surya Rao, Member (3), CAT., Hyderabad.

1. Whether Reporters of local ?apers may be allowed to see the Judgem“ent?
2. To be referred to the Reporter or not? C \faﬁ .

3. Whether their Lordlships wish to see the fair copy of the Judgement? |

4. Whether it needs to be carculated to other Benches of the Tribunal?
MGIPRRND —12 CAT/§6—3-12-86—15,000
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Original Applicstion No.493 of 1987

The applicant harein is a Snior Grade

Preventive OfPicer, working in Customs House, Visakhapatnam,

He questionad the order of suspansion No.5.2/6/B6«Estt dated

7.7.1986 and 31.12,1986 respectively. Two charges uare

Pramed against the applicant which read:.as follouws :=-
" Article=-1
That the said Sri.P.Bhaskara Rao (applicant)
while functioning aa Preventive Officer (SG)
during the period of May 1986 to July 1986
committed misconduct by knowingly abetting

the amuggling of goods and harbouring psrsons
engaged in smuggling of goods,

Article~I1 o

that during the aforesaid period and while
functioning in the aforesaid office and the said
Sri,P.Bhaskara Rao (applicant) due to his
activities -against the interests of the Stats
and Por contravention of the various probibitions
and restrictions imposed under the Customs Act,.
1962, Import Trade Control Act, Foreign Exchange
Ragulations Act was detained under Sec.3(1)(i)
and (v) of the COFEPOSA Act by the Statsa
Govarnment of A.P.,, and was put in the Central
Prison, Hyderabad,

By the aforesaid acts, Sri.BhasakaraRao
(epplicant) fai led to maintain absolute
integrity, devotion to duty and acted in a
manner unbecoming of a Govt, sarvant and
contravened Rules 3(1)(i), (II) and (iii)
of the Central Civil Services (Conduct)
Rules, 1964."

2. The applicant states that the High Court of A.P,

in W.P,No,18099 of 1986 by its judgement dated 11.12,1986

had issuad a Writ of Habeas Corpus guestioning the detention

order of the Stats Government under COFEPOSA, The High Court

while disposing of the Writ Petition concluded that there
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was no material vhatsocaver for establishing the grounds
indicated in the order of detention.

3. The facts of the case beiefly stated are - The appli-
cant was employed in the Cugtums Department, Visakhapatnam.
The applicant was placed under suspensicn by an crder dated
7-7-1986 on tﬁa ground that disciplinary action was contem~
plated against the applicant., While this uas so, by an

ordar in G.0.No.4182 dated 31st October 1986 aof the Government
of Andhra Pradesh, the applicént was detained U/S 3{(1)(i)(v)
af the COFEPOSA, The grounds on which the applicant was
detained are furnished to him in the crdér dated 31.10.1986
No.1702/Genl.A/86-7, Govt. of A.P. G.A.D. The applicant
thereupon filed W.RP.Ne.18099 of 1986: By a judgment dated
11=12-1986 the High Court directed the reslease of the appli-
cant and accordingly he was released on 12-12~1986. There-
after the respondents issued a charge memo dated 31-12-1986
for the purpose of taking departmental action against him.

The cherge memo was based on the same material for which ths

applicant was kept under detention i.e. based on the tuo

statements of Paul Wilson and Srinivasa Rao. The applicant's
contention before us is that since the High Court found that
no reliance could be placed on the érounds given for detention,’

the same grounds cannot now be made the basis for a charge

memo Rarxxkakimgxdiszkpkimaxyxaefiam for taking disciplinary
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action against him, -
4, On behalf of the respondent, a counter is Piled stating
that the order of suspension has since been| reviewed and the

applicant was reinétated to duty on 3-9-1985. It is stated

that though the High Court had set aside th? order of deten-

tion, departmental disciplinary proceedings’ are distinct
from thé judicial proceedings and that the competent authe-
rity is not precluded, from placing the applicant under

suspension, and proceeding with the disciplinary proceedings.,

It is aléo stated in the counter that the action under

COFEPGBSA is diPferent from tha departmental action under the
gccs(CCA) Rules. The two proéeedings are independent actions
and not inter-related. It is, therefore, uithin the compe~

tence of the Department to go ahead with thL departméntal action .

|

|
|
- e have heard the learnsd counsel ?cr‘the applicant

and Shri G.Parameswara Rac, advocate rapresénting Shri K.

Jagannatha Ran, learned Standing Counsel for the Central Gavtf

6.  The issue Por consideration in this chse is whether it
|

: I
is apsn for the Depsrtment to proceed with ;he departmental
. 1
I .
: C U Fo Wil
inquiry on the sams facts and on the sams mLterial uu@&féa‘

yhieh the High Court on merits held that the applicant is

not guilty of involvement in smuggling. RekxguiikyxafRxirnwaiw
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The 4sgne to be noted is that the statement of imputation

of misénnduct or misbehaviour in subport of the articles
of charge framed against the applicant are the same as the
grounds for detention mantioqed in the letter No,1702
dated 31.10.86 of éhe State Government. The High Court in
its judgment dated 11.12.1586 in W.P,18099 of 1986 observed

as ﬁollous t=

® An enguiry was conducted and the
statements of the members of the crew were
recorded. Relying on the statements of?®
Mr. Paul Wilson, Electrical Officer on
board the vessel in question and Mr.
C.5rinivasa Rao, 3rd Engineer, the detal ning
authority was satisfied that it was necassary
to detain the detenu as he was indulging
in smugoling activities.

The lsarned coungel submits that there is
absolutely no materisl against thas detenu
and there is not even scope for strong
suspicion and if officers ara to bs
detgined on some suspicion based on no
materisl whatsoever, then no officer can
be safe. In other uwords, the submission
is that the detaining authority has prossly
erraed in ordering the detention of the
detenu as thers is na material whatsoever
justifying such detention,

Mr, Paul Wilson, Electrical COfficer on
board the vessel in his statement dated
4,7.,1986 given before the Assistant
Collector of Customs (Preventive) deposed
that he came into contact with the detenu
- during the pravicus voyage at the

Visakhapatnam Port and thst the detenu
used to go to his cabin when the veasel
was in the port to see Video films and
on one occasion ths detenu requssted

— Mr. Paul Wilson to help his friend Raju Babuw
in buying a video cassettes racorder,
Mr, PaulWilssan alsc stated that Raju Babu
gave him Rs,.10,000/- and that thereafter
he gave thg VCR to Raju Babu and that
Mr, Paul Wilson also added that apart from
the detsnu he did not know any other
Customs Officers. He did not state in
his statemsnt that the detenu was paid any
amount.

What all that we find in his statemant
is that the detenu recommended him to
purchase a YCR for Raju Babu said to be

the friend of the detenu., Unlike in the
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cases of gthser detenus, there is no

allegation at. all against this detenu

that he gave any assurance for clearing

the contraband goods or that he asked

any members of the crew to purchase goods

on his behalf and bring them to Visakhapatnam,
We have carefully considered the entire
statement of Mr.Paul Wilson, The only act
attributed to .the detenu was that he
recommended to Mr. Paul Wilson to purchase

ona Viden Cassette Recordar for his friend

Raju Babu, Mr,Paul Wilson doesnot thereafter
implicate the detenu. According to his
statement, he. himself developed some contact
with Raju Babu end took money from him,

Paul Wilson has clearly stated that during the
last voyage in May 1986 he gave Rs. 4,000/-f

to Engine Serang Anthony Rodrigues on behalf of
drd Enginssr Mr. Srinivasa Rao and others and
that the money should be paid to Customs Offiger
Mr. Rahman, but hs does not say that any amount
was given to the dstenu, Therefore, this
statement of Mr.Paul Wilson doesnot give scopa
to infer that the detenu has besen indulging in
abstting tha smuggling of qoods,

Similarly the only other statemsnt of

Mr. G.Srinivasa Rao alsg doesnot implicate
the detenu, 0Mr.Srinivasa Rao stated that he
gave money to Mr.Satyam E.T.Casab of  ths
vessal to buy VCRs and hse brought those sets

.to be delivered to a fisherman uhom Mr.Satyam

knows, Towards the end of his statement he

just mentioned that Mr.Raju used to come to the
ship with Customs Officer, Viz; the detenu,
during the vessel's stay at the port. Thers is
no other incriminating mkerial, It can be
sean that Mr.Srinivasa Rao doss not make any
allagation against the detanu in this case except
stating that he came to the ship with Raju.

The learned Advocate General submits that

Raju to whom a reference is made gave Rs.15,000/-
to Mr,.Srinivasa Rac as stated by him for buying
contraband goods and that the detanu used to come
to the ship in the company of Raju and, therseforas,
it can reasonably be inferred that he is abstting
smuggling. We are not able to find sven the
remote connesction about the smuggling actiwity
between the said Raju and Bhaskara Rao, ths
detenu, There is no whisper in any one of the
stataments that BhaskaraRao in any manner
facilitated the smuggling. As a Customs Officer
he might have gone on board the vesssl and
some-times either Raju or Raju Babu might have
also come to the ship. But something more is
necessary even for mers inference that the detanu
had in soms manner or other facilitated the
smuggling, Thereis not even a whisper that he
gave any assurance at any time liks the other
Customs Officers.



Al

-5 =

Therefore, we are of the view that thers

is no meterial befors the destaining authority
for ordering detention and the grounds based

on the statements of Mr.Paul Wilson and

Mr. Srinivasa Rao must bs hsld to be non-
existent and irrelsvant so far as the detention
of the detenu is concernad,

Accordingly the detention order is gquashed
and the respondents are directed to release the
detenu forthuith, The uwrit petition is allowed."

!

It is thus seen that the High Court has gone into the

' AP, U
various' mentioned in the grounds of dstention and

came to the conclusion as stated above. IAthbleirdufstaricdy

4 .

pa—
fhe charge-memo is also based on the same statements of
Mr.Paul Wilson and G.Srinivasa Ras, The learned counsel

for the applicant contends that the decision rendered in
( A.P.Naidu vs., General Manager, SCR & Others )
1983(1) SLJ 3527would directly apply to the facts of this

case., That was the case where a Railuay employee was charged

: - fi
and had been acquitted by a Criminal Court.l\Departmental

inguiry was commenced on the basis of the sama facts and

éllegationa. It was held as follous :-

* In any case, the clear prenouncement
of the Supreme Court in R.P.Kapur vs.
Uniocn of India, would debar the dapartment
Prom proceeding ageinst a civil servant
departmentally aftsr the civil servant
was acquitted in a criminal trial on merits.
In the above case the Supreme Court ruled
"Evan in case of acgquittal procssdings
may follow where the acquittal is other
than honourable.," The Supreme Court
did imply in this case that whers acguittal
is honourable and such a course would not
be open to the employer. 1In view of ths
above observations in Kapur's case (supraf
the contrary visw esrlier taken by the
Supreme Court can no longer be takan as
representing the correct view of the law
on the topic.
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The real guestion that, therefore,

arises is whether the pressnt chatge

is the same or at least substantially

the same as the charge for which the
petitioner was tried by the Criminal

Court, Regarding the obtaining of the
vouchers the petitioner's defence bafore
the CriminalCourt was that the vouchers
were among the documents seized and
suppressed by the South Central Railway.

It appears to me that the trend of: the
judgment of the CriminalCourt was to
“hold that the South Central Ralhaay
responsible for withholding of both the
account books and those vouchers, If

that were toc be so, ths presant i
departmental charge would be substantially
the same as the criminal chargs. It would,
for that reason, be unfair and incompstent
for the Sauth Central Railway nou to charge
the petitioner for failure to obta:n the
vouchers. For that reason alone the R
present departmental 1nqu1ry is lidble

to be declared inval id,"

7e The contention o the lparned counsel for the
- |
respondents is that the decision rendered in the above case

relates to a case Qherein the Officer hasrbaen acquitted by a

e beaffos K o e ot T

Criminal Court. It unu%ﬁsnct\apply ta—patsane-uhsnevtﬁﬁ

Aﬁ;ih;{ AV PGV

High Court had\msa.dmd ti¥® order of deta.ntmn undsr COFEPD SA

62 unkr Article 226 of the Constitution. Hé also relied upon

a decision of the Supreme Court in M,P.Staty vs, Veergghyar Rag

He
AIR 1957 P.592 , Lég relevant paras arse ektracted balow :-

. |
"This Court has racentlE held in Om Prakash
Gupta vs.3tate of U.P.lriminal Appsals

Nos, 42 of 1954 and 3 and 97 of 1955:

(8) AIR 1957 sC 4s8) (A), that ths offence
of criminal misconduct punishable U/ S 5(2)
of tha Prevention of Corruption Act II of
1947 is not identical in sssence, import

and content with an offence umder Sec.409

of the Indian Penl Coda. The offence of
criminal misconduct is, a new offesnce created
by that anactment and it doss not repeal by
implication or abrogate £.409 of the Indian
Penal Code., In the common judgment in those
appeals the conclusion has besn expressed

in the following words:

' Our conclusion, therefore, is
that the offence creatad U/ S 5(1)
(c) of the Prevention of Corfuption
Act is distinct and separate from



the one under S5.405 IPC and,
therefore, there can be no
question of 5.5(1)(c) repealing
S.405 IPC'

in vieu of the above pronouncement, ﬂhe view
taken by the learned Judge of the High Court

that the two offences are one and the same,

is wrong, and if that is so, there can be no
objection to a trial and conviction U/S 409

of the Indian Penal Code even if the respondent
has been acquitted of an offence U/S 5(2)

of the Prevention of Corruption of Act 2 of 1947.
S5ec.403(1) of the Criminal Procedure Cods only -
prohibits a subsequent trial for the same
offence, or on the same facts for any other
offence for which a different charge!from

the one made against an accused persdon might

have besn made U/S 286 of the Crimindl Procedurs
Code, or for which he might have been convicted
U/5 287 when the earlier conviction or

acquittal for such an offence remsing in force.
It is obvious that 5.403(1) has no application -
to the facts of the present case, vhere there was
only one trial for several offences, of soms

of which the accused person was acquitted uhile
being convicted of one., 0On this ground alons

the order of the High Court is liable to be

set aside., The High Court also relied on

Art.20 of the Constitution for the order of
acquittal but that Article cannot apply because
the respondent was not prosscuted after hs had
already been tried and acquitted for the same
offence in an earlier trial and, thereforse,

the uell-knoun maxim " Nemo dabet lisg vexari,

si constat curice quod sit pro una et sadem
causa® (No man shall be twice punished, if it
appears to the court that it is for ons and

same cause)" embodied in Art,.20 cannot apply®.

B. The ratio of decisions rendered aboué would shgw that
|

wvhere a perscn has beeh'acquitfed in a Criminal Court, a
departmental ection cannot bae taken against him for the same
offence. . In other words, a charge memo issuved for the depart-
mantal éct@on gannot ba the same as the ch{rge for which the

employee was acquitted in a Criminal Cnurt{ In the judgment
: L
cf Supreme Court, it is clear that the Supreme Court did not

agree with the visw of the High Court that the two offences

are one and the same and therefore held that the offsnce of
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the Criminal mis-conduct punishable under Section 5(2) of
the Pravention of Corruption Act, is not identigdal in
essehce, import and content with an effence under Section 409
of the Indian Penal Code and therefqra Sectﬁon 403(1) of the
Criminal Procedure Code is not applicablg. "The facts of the
! .
present case as indicated above would show %hat fhe High
Court of Andhra Pradesh had gone into very Qame facts which
. Porms the basis of the charge in the departmental action and
had ?buqd that those grounds cennot be relied upon for the
detention of the applicant under COFEPOSA, The High'Court
gave a specific finding that the statement %f Mr.Paul Wilson
does not implinéte the dstenu and it does nét give arscopa
to i that the detenu has been indulged in abetting
ey smuggling of goods. The High Court also stated in regard
to the statement of Shri G.Srinivasa Rao that there is no
whisper in any one of the statements that Bhaskara Rao
(applicant) in any manner facilitated smdggiing. The
question for consideration is, in the face éf these findings
of the High Court, can an enquiry officer iﬁ a departmental
proeceedings taée a.uieu different from that of the High Court,
(Ean such a view be validly tékgn differing with the conclu-
sion arrived at bf the High Court after an analysis of the
J

material place& before it, can thehmaterial:be a subject of

X
’,,L makerizkxpkagrdxbaRerexikyxcanxihasnquiryx an enquiry in a
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departmental action and is it open for an enquiry officer
in a departmental enquiry to come to a veiuw different
Prom that of the High Court? \e do not consider that
this is permissible. Conclusions arrived at by the High

a,
Court are binding on all authorities andlon the same
material there can be no departmental enquiry. It is seen

that the charge memo is based on the very same material

which farms 3 pért aof the grounds for detention of the

applicant under CDFEPDSA.L_La_viﬂn:nf:iﬁia:mﬂsﬁaé;zaﬁznaéd

e ons leendh dnidvandel K T Wk hais SRR for of olo M ol @ da pechwaaind vinlid 0¥
B vos B 4 > & Of‘eo\\.{ff mis-dlamanny

» d~ a -
&,mof\m wek:l that no departmental enquiry can therai’pre be proceedadwsiK

and the departmental enguiry initiated against the applicant
has to be set aside. The application is therefore to be

allouwed. Accordingl§ wa quash the order in Charge Memo
No.5-2/6/86=Estt.P T(ii) dated 31-12-1986 passed by the

Additionel Collector of Customs, Customs House, Visakha-

patnam (1st respondent) and allouw the application.

Dictated in the open Court.

(8.N.JAYASIMHA) (D.SURYA RAR)
Vice Chairman Member (1)
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