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0.,A.No.477 of 1987

(JUDGMENT=0F'THE TRIBUNAL DELIVERED BY
HON'BLE SHRI D,SURYA RAO, MEMBER (J)),

The.applicant herein is questioning the order
bearing Lr.No.fE 76/Mech/CE/W/Pt.11I dated 8-6-84 issued
by the General Manager, South éentral Railway, Secun=-
derabad treatiﬁg his transfer as NTXR, IRCA, Waltair
to S.C.Riy.,'Secunderabéd Division, as a’request trans-
fer and thereby denying him the benefit of se;iority,

transfer T.A., etc, He also seeks to question a letter,

GM(P) SC Letter No.(P)L 694/VI/Sangh dated 20-3-86

and CPO/SC Letter No.P(L)694/VI/Sangh/Review/V dated

19-6-1986,

2. The facté giving rise tothis case, briefly, are
as fo}iows:

fhe'appiicant claims that he was selected by the
Raiiway Service Commission, Madras for the posts of
Apprenticé Mechanics/Appfentice Trainee Examiners and
ailotted ﬁo theSouth Central Rallway on 5-2-1977, The
seléction'was only for éppointment to Southern Railway/
S.d.Railway/Integral Coach Factory, After the
selection, he was allotted to S.C.Rly. and commenced

S cundo hoY

trainipg at Lalaguda Workshopoor two years, by an
order dated 2-7-1977. On completion of the training

at Waltair
he wasposted as Trainee Examiner (TXR)éin the scale
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of ®.425-700 by an order Né.CP/SBS/C&W/3 dated
11/17-7-79, This transfer was to the Inéian Railwéy
Conference Association (fEAI). The applicant states
that.such a posting to IRCA was illegal and he ought
to have been posted onlf in the S,C,Railway. He
‘ and
contends that the IRCA is an autonomous body/not
under the control of therIndianRaiIQay Ar the Railway
Board, ahd also that his application wa§ never made
for appointment under IRCA, He contends that his
transfer or posting to IRCA was without his cqnsent
and was, therefore, without jurisdiction. No option
R

was ever called for ﬁor}pe géve his consent to work

/
W '
inL;RCA. Having been allotted to SC Rly. and

commenced training there, he hasi}ien on tﬁe S.C.Rly.
bven if his trapsfer fo IRCA was valid 2€ such a
transfer wa§ only # temporary. He further states

that the—ﬁppiiea:% made representationiin 1983 and 1984
quéstioning his transfer to IRCA and seeking re-transfer
back to his parent unit viz, SC Rly. fHe was informed
thety that there were five vacancies of TXR in the
Neutral Control Organisation and that he could be
brought to SC Rly., only if employees are willing to

go to this organisation on deputation. The applicant

contends that he subsequently came to iknow about
o 10eR ) e Gubm:"“b

- Con s Hay
the illegal transfer;and itﬁgauexniseizgwhls repre-

sentations in 1983 to the General Manager,S.C,Rly..

Secunderabad and to the Chairman, Railway Board, New Delhi

&
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for re-transfer to SC Rly. He claimsthat he was entitled

for re-transfer back to S.C,Railway. The General
Manager, SC Rly. however, rejected his request for
re;transfer to SCR with seniority and agreed tohis
transfer only on condition that he accepts bottem
seniority. Therapplicant was fofced to accept the
transfer as a request transfer. Consequentlyf he was

transferred to SC Rly. by the impugned order dated

- 8-6-84 and pursuant to this, he reported in SC Rly.,

on 23-9-84, Immediately after joining in SC Rly,
he made a reﬁresentation oﬁ 12-10-84 to“which'no
reply waé given, Then he made a representation to
the Railway Employees Sahgh. The matter was taken up
by the Sangh and formed one of the items of P.N,M.
meeting held on 20-3.86, gththis meeting, the
General Manager addressed a letter to tﬁe General
Secretar} §fthe S¥angh stating that there was an entry
availéble in tﬁe serviceregister'qf the applicant
that he naa expressed his willingness to work in IRCA
in the year 1977, The applicant denies having ever
expressed such willingness, He states %hatthis
entry in the service register is a fictituous entry.
The applicant therefore contends that h%s original
posting tq IRCA was illegal and arbitra?y and that

] o w A%t
conseguent tg his transfer'back to SC Rlyfkhe is

entitled to original seniority in SC 315. from the

date of his initial appointment viz, 25-6-1977,

th;/
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3. On behalfof the Respondents, a counter hasbeen

filed stating that the applié%ion is barred by limita-
tibn as the applicant seeks to quash the letter dated
8-6=84 and this should have been challenged then

(s R 'hna.h'md- al- W WAL AP e Yuar terim .

itself, | It is further contended that the applicant

seeks to challenge his appointment to the IRCA in

1977 and such a relief is barred under the provisions

of the Administrative Tribunals Act, 1985, 1In
fachs mowrulld s WA opplioakimn
regard to the merits,)it is admitted that the appli-

cant was_selected'by the Railway Service Commission

and deputed for training to Lalaguda WOikshop. It is

hoawsanss ' the applicant was

stated that while/under training, a letter was
received from the 2nd Respondent by theilst Respondent
to make a§ailéb1e four apprentice TXRs for earmaéking
td IRCA. viz. the 4th Respondent—organiéation.

After obtaining the willingness of the trainees,
iAcluding the applicanh,‘the Headquarters Office was
iriformed; by letter dated 6-9=77 about their having
given wiilingnesé. Consequently, posting'orders were
issued by’the 1st Respondent on 11/1%:79 posting
tﬁree'céﬁdidates to the IRCA, The applicant was one
among them. It is stated that once a candidate gives
his willingness to work as Neutral Train Examiner
(ﬁTXR) a£ various points which are under the control
of the fRCA, he becomes an employee§ under the
administrative control of the IRCA and ﬁot under the

|
|
control of the Railways. Since the posting of the

Qﬁ"’//ﬁ

h%



-5-

applicant to IRCA was based on the willingness given
by the applicant, it is a legal and valid order.
It is stated that subsequently when vacancies arose
in the Neutral Control Organisatiohs like IRCA

no ‘ '
and/employee was williﬁgrto go on transfer, a request

was made for the employees to opt on deputation,

Calling upon the employees to go on deputation does

not imply that all postings to IRCA are on deputation,

It is contended that siuwe the applicant was under

the control of the IRCA ssd when he asked for posting
| . e )

to SC Railwaz”while retaining seniority.Lthe same

was rightly rejected by the General Manager vide his

letter No.P/136/Mech/CMW/M.II dated 31-3-84 and

T=4-84, Sﬁbsequently, the applicant accepted to

come to SC Railway on request transfer and agreed

to take bottom seniority., Consequently, by the order

dated 8-6=-84 sanction was accorded tohis transfer

- subject to the terms and conditions contained in

letter dated 8-6-84., This transfer cannot be

described as illegal and violative of Articles 14 and

16 of the Constitution. It is stated that the

’ . 03,“‘*’-
applicant, after joining ‘the S.C.Rlyidstarted agitating

his claim that he should not have been transferred

. to IRCA in }977.and\henee His repeated representations,

sErgnys after he joined the SC Rly. were not replied

placs Lo W)
as the same kagnot been earlier agreed to..

%\_/
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While admitting that the matter was take& bp by £he
Sangh on 19-3-86, it is contended in the counter that
the matter was closed as the Sangh's Secfetary was
satisfied that the action taken by the Railways that
the initiél posting of the applicant to IRCA in 1977
was on the basis of his §wn willingn;ss. It is,
therefore, contended that the applicant has notmade

out any case for allowing of the Application,

4, Heafd Shri G.V.SubbafRao, the leafhed counsel

for the applicant and Shri N.R.Devaraj, learned S¢anding

Counsel for the Railway, for the Department.

5. The short point for consideration is whether the
applicant had given his williness in the year 1977
to be posted as NTXR in IRCA., The Respondents' case

is that the applicant has given his consent or willggess

[«
for suchLFransfer and it was in conseguance thereof jt

posting was issued to him by the order dated 11/17-7-79,

on completion of training, posting him to IRCA Waltair,

The Respondents, however, are unable to produce such

record)as it is contended that after a long lapse of

time namely 10 years, it is not possible to trace

[#3 }
such record. The learned standing counsel for the

[
Department, however, contends that the conduct of the
applicant, namely, his acceptance of a‘posting in 1977

without démur clearly indicates that h? was a willing

party to this transfer, He has also produced a copy

%-_/‘



-7 -

of the letter ﬁo.SC/P/IZQ/NIXR dated 6=9-77 issued from
the Officé of the Divisional Superintendent (Personnel),
Secunderabad éo the Chief Personnel Officer stating
that the applicant and three others were willfng to
work in IRCA, I£ is contended bf Shri Devaraj that
this letter cannot be treated as concocted as it is
issuedlong ago.in 1977 long prior to.the controversy
in question had. arisen, There is no doubt that by
his_own conduct and acquiescence, the applicant has
wed

agreed to his posting to IRCA, It is for the first
time in 1983, that is, 4 years after his posping
that he made a representation namely on 8-2-83 statihg
that he ought not to have been posted to IRCA, No
doubﬁ, he has mentioned here that he has not given
his consent for his posting. This was further followed
by further representation on 16-2«.83 to the General
Ménager, once.again claiming that heshould not have
been transferred to IRCA., However, as élréady
stated, these contentions were raised for the first
time‘in_1983 long after his transfer and hence his
conduct itsg%é and his acquiescence with theériginal
order of transfer, would go to show that his transfer

‘ s
was on his own request, It is confirmed or corroborated
by letter datéd 6-9~77 referred to supra. <‘he
subsequent conduct of the applicant also confirmﬁﬂ

] &W g o 1Mtin )
that he hhd acked-Fer transfer|to-Se2yRiy. He was

QT’//
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informed by letter No.P.136/Mech/C&W/M.II dated 332+3-84/
T=4-84 by_theGeneral Manager, SC Rly. through the
General Secretary, IRCA that his request:for transfer

to South éentral Railway with seniority cannot be

agreed to and his ﬁase can only be considered as a
request transfer provided he accepts bottom seniority
and such otﬂer liabilities.‘ The applicant replied

on 12-5-84 whilre noting the contents of this letter

and he acsordbagly gave.his consent for bottom seniority
below alllpefmanent and temporary train examiners,

If the applicant was aggrieved on the ground that he

ok Wi oeda ddwah?\MMZh
had not given his consent and hevneed-not~be

(OATNY i ilaged
coersed-—taking-itnto bottom seniorith he ought to

have questioned this order then itself, Hisfacceptande

"““\'h‘ﬁ Wl Waenvtiey ombhacd v Genlp R0 TRCH wilhont ‘ou'nr\mf)

of the sameiglearly shows that he was a willing party

to his posting to IRCA and that subsequently, due to

‘ o a
an after thought,he came foxtd with she contention

that his posting to IRCA has been ordered without

obtaining his consent. The fact that in 1986 at the

P.N.M, meeting the railways have reiterated their

.contention that his transfer in 1977 to IRCA was on

the basis of his own willingness, further establishes
the consistency of the .stand ofthe railways.
We are, therefore, of the cpinion that the contention

of the applicant that his transfer to IRCA in the

&_/
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year 1977 wéslwithout obtaining his willingness:or'
consent is wholly untenable and without substance,

If that be the case, he‘cannot.assail the order dated
8-6-84 tréating his transfer to S.C.Railways from
;RCA as'a request transfer., He cannot consequently
claim seniority from the date of his initial appoint-
ment i;e.:25-6-77 in S{C.Railway. The Application is
acéordingly dismissed and in the circumstances,

therd will be no order as to costs,

B ST [
(D.SURYA RAO) ' (Ms.USHA SAVARA)
member (J) Member(A)

r'
Dated: [¢ th September 1989,
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