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ORIGINAL APPLICATION NO.417 of 1987
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(Judgment of the Tribunal delivered by Shri D.Surya Raa,
Hon'ble Member (Judl.)

The applicant herein is now working as a
Topo-Auxilliary, Grade-1I1I in the S;ruey of India, Uppal,
Hyderabad. In this apﬁlibation he questions orders issued
by the respaondents uhereby he was not allowed to cross
the Efficiency Bar. .The applicant contendé that he was due °’
to crosé the'E?Picieﬁcy Bar on 1-~1-1985 raisin; his pay
from Rs.530/~ to. Rs.545/- in the scale of %.425%600. By
order N55111/4-F;5 dated  29-11-1985 the first respondent
;ntimated the applicént that tﬁe second respondent bhad,
informed that the appiicant_uas not found ?;t to cross
the Efficiency Bar from 1-1-1985. 0n a representation
by tﬁe applicani dated 20—1—5986 thag he had no.aduerse
A.C.Rs for the last four years and-requestiﬁg reasocns
why he was an allqued Lo cross the Efficiengy Bar, the
impugned- order No.17/4-F-5 dated 19-2-1986 was issued. by
the first respondent@ stating that the second respondenf

had intimateg that the case of the applicant for cupssing

the Efficiency Bar was considered-by the D.P.C, emtbe o [\
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repo?ts and he was not found fPit to cross the EfPidiencf
Bar with effect Prom 1—?~1§BS. The applicant again on.
21-2~1986 sought. reasons. for not‘being alloged to cross
the Ef?iciency Bar but feceived no reply. The applicant
contends fhat not.allouing him to cross the Efficiencx
"Bar is illeqgal aé he had received no adverse remarks
for the pepibd.4 years prior to 1—1-19é5)that reasons ,
uere ﬁut given for not allowing him to cross the
Efficiency Bar andlthat the impugned order should have
been passed either before the applicant was due to cross
the Efficiency Bar or soon theresafter and not 11 months

¥

later.

s

2. . 0n behalf of the regpondents a counter has been

Piled stating that the applicant had been issued various
guidance'lefters and warnings about his shart comings
between 1975 and 1984, It.is_F;rther contended that the
integrity of the applicant was found pno; as be had
submitfed a Praduiant'L.T.C cléim during the peiiod
15-3-1983 to 22~3-1983. He uvas directed to refund the
L.T.C.advance @nd' he was inPorméd that disciplinary

action was contemplated against him and that these facts
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for 19B4. Subseguently,

vere enterad into in the A.C.R.

he wabd charged and a punishmant of Censure was awarded

sted 24-5-1985. It is further

as_pumishmest by an order d

contended that stoppage of a Government se;uant fram
ossing fhe fFfficiency Bar is not a punishment and that

1t is, therefore,

reasons need not be furnished therefor.

prayed that the application may be digmissed.

3 Heard the arguments of Shri C.Suryanarayana,

learned Counsel'Fof the applicang,and‘shri Devaraj,

Standing Counsel for the Department. The first cnntention:

of Shri C.Suryanarayana is that there is no proper

delegation of power to enable the 2nd respondent to

‘ . b
stop the increment of the applicant. F.R. 28 provides
N ) . !

faxr delegation byxthexEeniraixfpurrnrenixandxihexRakixays
) . !

!

of the powers conferred upon the Central Government anq
SCCI f
Appendix 3

bhe—ﬂae$as¥e subject to certain exceptlcns.
!
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increment under F.R. 244?0 any authorlty uhlch has the[

pouer to make substantive appointment to the post which

the Government servant holds or an authority empoweréd'm
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under CCS (éCA) Rules to withhold increment.f F.R. 24 is
thus the rule uﬁder uhich pﬁuer. to withhold an increment

is délegated under Appendix~3. Shri Suryanarayané,

hoyeuer, contends that if is only F. R. 25 which p:ﬁuides
fur_stdpping a Gﬁuernment emp;byee from créssing Efficiency .

Bar and that since there is no specific delegation. of the
{ .

power under F.R. 25, it is not open to the 2nd regpbndent
to preuent'the‘applicant from crossing the EfPiciency Bar.

A

F.A. 25 reads:as follpus:-

"Where an efficiency bar is prescribed in a
time-scale, the increment next above the bar
shall not be given to a Government servant
without the specific sanction of the authoritly
empowered to withhaold increment under Rule 24
or the relevant disciplinary rules applicable
ta the Government servant or of any other
authority whom the President may, by general

or specific order, authorise in this behalf."

Thus under the statutory rule itself, pouwer is vasted
in.the autha;iky to wham delegation is made under F.R.24
tq gtdp'an émployee F:om crossing the Efficiency Ba;.
The provision for further or spegi?ic delsgation of the
pouwer under F.R.25 is therefore unﬁécessary. The
cantention that respondent 2 is hmt competent to impose

stopping of E.B. ecn the applicant is therefore untenable.

4, The second contention of the learned Counsel for

the applicant is that there was delay in communicating
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the decision that the.apﬁlicaﬁt has not been allowed to

cross the E.B. A reliance is placed viz. 1974(1) SLR 534

(Padam Singh Jhina v. Union of India) wherein it was held

[

A

that an order passed preventing crossing 4af E.B. should
be passed eithef before the appointment or shortly there-

after. In that case no time limit has been prescribed by

‘the Supreme Court but an order passed tuwo years after the

appointed date was deprecated., In.the inggﬁt case, the

order has been passed about 11 months afpér the due date.

A ;eliance'also'placéd on a decision reported in 1987(1)
ATLf‘p.ZBZ_(Y.P.Baéra v. Union of India & others) Qhe;gin
the Delhi Bench of ths Cengral Admin&stratiue Tribunal held
that‘normall9 th? DRC shduld'Eave met.bePore the employee
was to cross the EB.(in th;t case 1—2—1978) and that if
théy had done so they.quuld not have considered the

aduerge remarks recorded after 1-3-1978. Even this
decision has nEt prescribed any tipe.limit ar expressly
held that consideraﬁion of the case of an employee for

crossing EB shall be before the due date. The case mainly

proceeded on the ground that considerat ion of adverse

reports recorded after the due date should not be taksn into

account, In the instant case, it‘hés been explained that

ACRs aof the applicant and 2 others were held up as dossiers

i
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vere not available and have not been submitted by the
secand respondent earlier. Since after receipt there of

the ouestion of consideration for crossing the Efficiency

' Bar was taken up in August 1985, the orders of DPC were

qbtained and imﬁediately therea?ﬁer the decisiun-ués
communicated. It is therefore stated that there is no
Lnordinate ﬁélgy in takiﬁg the decision. The guestion
uhéther the delay vifiateé the order preﬁénting an
employees F;om'crossing‘the Efficiency Bér uould'depéndf
upon the facts and circumstances of eacﬁ casé; As

‘already explained, the DPC could not consider the case

- af the applicant and some othérs in view of the fact

that the ACRs were not available. In these.circumstances

-merely on the ground that there vas some delay in

informing the applicant that he was nat é;loued'to Ci0ss
the'EFficiency gar,. it cannot be a,grbund for holding

that the order is vitiated.

5. . The next contention is whether the DPC uwas
justified in finding that the applicant was not fit to

cross the E?Ficienc? Bar. It is seen from the records



produced by the learnsd Standing Counsel for the Department

that the ACRs from 1966 te 1973, 1574 and 1975 to 1934

~

‘uere coﬂsidered‘by the DPC. The lex ned Standing Counsel

for the Department contends that_the,uarnings referred to
in the counter and other records were not the baéis for

_ in :
the DDCZcoming to the conclusion that the applicant was
not fit to cross the Efficiency Bar as none of the warnings
were incorporated in the ACRs for the respective years,

He Purther contends that the ACR for the year 1984 contains

an entry in regard to the integrity bF the applicant

- which reads as follows:- ' , -

"Assegsment of inteqrity:

He submitted a LTC claim against four year
-block 1982-85 for his family {(in respect of his
brother), from Hyderabad to Kanyakumari. 0On
verification it was found that the claim is
false. He was asked to refund the entire L7C
advance of Bs5.900/- in one ldmpsum a.ong with
penal interest by 27-8-1984 vide letter No.B84/
1B8-8-7 dated 18-8-1984. |

He neither refundéd & the money nor replied

] gur letter.

Disciplinary action under Rule 14 (CCS.CCA)
;s contemplated against the individual and the
case was forwarded to OPM vide letter No.107/
18~8-7 dated 27-9-84."

This assessment regarding integrity was for the period

from 1-10-1983 to 30-9-19B4 and was written by the

..0.8



officer on 9-11-1984 before the applicéht was due to
cross the EFFiciency Bar and well before the DPC'met
to consider his ACRs. It is contended by Shri Surya-

« foe W 2 1a e §9¢t
narayana that’thgg? Qduarse Confidential remarkg were
never communicated to the applican£ and thesas uére
communicated’only'after Fhe disciplinary}proceed&ngs
were taken and the Censure was communicated té the
applicént. It is contended that since the Censure
and punishment was imposed pnly after the due date viz.
1—1—1985there.uas‘noava;id ground for the DPC to Haﬁe
withheld the applicant at the étage of Efficiency Ear.
It is further stated dn the besis of un-coﬁmunicateﬁ
adverse remarks that an employee cannot be prevented
Prom crussfng the Efficiency Bar on the due.date.
Shri staraj on the Dthér hand contends that the
decision thst the appl§can£ had'made‘a false claim DF\
LTC from Hyderabad fa Kahyakuméri Fof his brother had

been taken as early as in August 1984 and the same was

ICDMmunicate#to the applicént by letter dated 18-8-1984.

It is stated that the applicant never replied and denied

the fact that the false claim. had been made. It ié,

vesed



!}

o 9., o - <§§5

therefore, contended by Shri Devaraj that it is open to

the DPC to consider this entry in the ACR for the year

1984 reogarding integrity of the applicant and prevent

the applicant Prom crossing the Efficiency Bar on 1-1-85,

There is no doubt that an employee cannot be prevented

from crossing the Efficiency Bar on the basis of:

un-communicated adverse Confidential remarks and this is

well settled Ey various decisions of the Supreme'cdurt-,

and High Courts. It has been held in 1983(3) SLR p.9 that

-

‘the following proposition can be called out viz.(i) that

the remarks mus?‘be communicated to tﬁe_cdncerned
Gabernment servant as early as possible ;0 that he can
make improvement in his perFﬁrmances,and (ii) that the
remarks which are communicated.aftér ﬁhe'relevanf_period
shauld be ignored.idrr tﬁe'rgpreseﬁtation made against the
agverse rgmérks hés not been diquséd of, such raﬁarkg cannat
bé‘yalidiy taken into_considerétion for assessing the
performance of an onicer. Again inl1978(2) SLR p.4B1
it was held interpreting F.R.25 thag iﬁ is beyond doubt
e :
that unlessL?peciFic satis?actign of the authority, the

Efficiency Bar cannct be removed and the removal oF‘the

Efficiency Bar will depend upon thne satisfaction of the

ve.s10
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competent authority. Again in 1973(1) SLR £.858 h;ld
by the Punjab and Haryana High Court, the cpassing of
the Efficiency Baﬁ is not avﬁtteerf right and éﬁ-order
passed whereby th; Effiéiency Bar was held up on consi-
deration and asgssment oF\over all service record, cannoti
ba interfered with, In‘the instant case, there is a
specific communication to the applicant before he was due
to cross fhe Efficisncy Bar that he haﬁfput/in‘a Pradulant
claim for LTC fa& during the block period 198%-85 and
calling upan him to fe?und the advance taken. ‘He was
also informed thereby that the disciplinary action will
be taken both'Por recovery and for making the fradulant
claim, Thelapplicant did not send any reply there-to.
Subsequently proceedings were commenced and a punishment
of Censure uég imposeq on .the applitant.‘ The qﬁestion
is whether it was not open to the QPC to take into
consideration thg notice/letter issued tp the applicant
in August 1984 vherein hg'uas informed that fhe fradulant
claiﬁ has been made by him, If the apﬁlicant had denisd
that such a fradulant claim had been made, there is no
doﬁbt that the DPC would not bes competent to consider the

effect of the letter. GSince the applicant did not send

ceeell
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reply, it was open to the DPC to consider the same
deny the applicant the right to cross the Efficiency
on 1-1-1985. This is not a case uhere the Efficiency

has Been stopped on the ground of contemplated

disciplinary proceedings but one uhere an emplbyee has

been informed that he has made a Fradulant.claim far LTC.

This contention he never denied when put on notice thereof.

In the circumstances I am in opinion that there ars no

valid grounds for assailing the findings of the DFC that

the applicant was not fit to cross the Efficiency Sar on

1-1-1985., The application is dismissed. In the

circumstances there will be. no order as to costs.

(D.SURYA RAD)
~ Member (Judl.)

Dated:}J June, 1988,




