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1' 
ORIGINAL APPLICATION NO. 406 / 87 

(ORDER5 OF THE TRIBUNAL) 

t 	 The applicant herein is a Deputy Collector in 

the Andhra Pradesh CivilService. He was selected as 

Deputy Collector in the year 1977 and assigned second 

rank among the list of 20 direct recruitees. 

details of 
In this application, the applicakt. has given/various 

posts held by him and states that through-out his 

k 
servicejias been discharging his duties to the best 

satisfaction of his superiors. The applicant has also 

given details of various schemes which have been imple-

mented successfully byhim. He submits that he has 

received commendations from various higher officers 

for his dedicated service. In 1986, he was one of the 

Deputy Collectors considered for selection to the 

I.A.S. under the I.A.S. (Appointment by promotion) 

Regulations, 1955. The applicant states that, when 

select committee is constituted under these Regulations, 

it has to classify officers as 'outstanding', 'very good', 

'good' or 'unfit' based on overall assessment of the 

contd. .2 
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service record of all the officers concerned 	He 

contends that the service record includes the confi- 

t 

dential reports prepared ex-parte behind theback of 

the applicant and that it is to be treated a7jnnocuous; 

report. 	The record of service might not have taken 

into account the performance and achievements of the 

applicant. He further contends that the select committee 

appears to have only perused the confidential reports, 

which in this respect, 	may be subjected to mechanical 

consideration in the absence of consideration of achieve-

ments or the results or the targets or performance of1n 

officer. He further contends that the Confidential 

reports of the applicant for the period from 8-7-1984 to 

31-3-84, 1-4-84 to 6-9-84,&7-9-84 to 27-1-85 were not 

available to the Committee when it met in December, 1985 

and that 4 . is evident from the proceedings of the Commi-

ssioner of Land Revenue dated 12-5-1987. In the absence 

of the reports for the relevant period, the applicant 

states, that it is not known, how his merit was assessed. 

I! 	

It was theduty of the selection committee to ensure that 

contd. .3 
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all CRs are available tc-$em before actually assessing 

t 
	the applicant. In the absence of thSse.basic record$)  the 

applicant contends that there was no consideration of 

his case at all. The other contentions raised by the 

applicant are that, the Cornmissi'oner of Land Revenue, 

who is soçpo.s tA&1Ah member of the 5election Committee 

did not attend the Select) Committee meeting and that -it S'--- 

u- vitiates the selection process. In the circumstances, 

the applicant filed this application praying that this 
/ 

Tribunal may issue appropriate directions declaring 

that the m non-inclusion of the applicant in the Select 

List of Officers offlndhra. Pradesh for 1986 for promotion 

to the I.A.S. cadre a"nd.incLusion of his juniors in the 

same select as arbitrary, illegal, malafide, o?l'ending 

Art.14,16, 46 and 21 of the Constitution of India. He 

issue of 
also prays for/a consequential direction to include the 

applicant in the 1986 Select List of Officers of Andhra 

Pradesh State forprpmotian to the I.A.S. cadre and promote 

him to I.M.S. cadre with retrospective effect from the 

date his juniors were promoted with-consequential benefits 

of seniority and such other service benefits. 

- 	 contd..4 
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In support of his contentions, the applicant has 

raised the further grounds, viz., classification as 

'outstanding','.very good', ¶gOod' and 'unfit' is 

elusive and these phrases are not capable of precise 

definiteness .0? relative assessment, but they are 

only subjective to the whims, fancies and vagaries 

of the Committee. It is also contended that the regulations 

postulate recording of reasons, in any selection or 

review or revision, when an officer is superceded 

and also postulates 	the reasons to be submitted 

by the State Government to theUnion Public Service 

Commission when the senior officer is supercededd 

ttbot the provisions 	recording reasons were deleted 

rendering the remaining provision 	selection arbitrary, 

illegal, Offending Articles 14, 16 and 21 of the Consti-

tution of India. It is also contended that the Constitution 

under Articles 46, 15 and 16 postulates protective discri-

mination to the Scheduled Castes and Schedud Tribes; 

that the Supreme Court has taken the view that ArticleØ 

±xxa 	16(4) which postulates a preferential treatment 

and reservation is not an exception but a part of right 

contd. .5 
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to equality; that irticle 46 of the Corn titution directs 

the State to take special care of weaker sections, parti— 

L 
cuarly, the Scheduled Castes and the Scheduled Tribes. 

It is also stated that the State Government issued a 

Special Ad hoc G.0.Ms.No.770 dated 15-11-1975 under 

Article 309 of the Constitution, which postulates that 

even in case of promotion to selection grade posts, the 

candidates belonging to Schedui:èd Castes and Scheduled 

Tribes should be promoted when their turn comes in 

seniority. - Even when a panel of officers ihj 3rawn for 

selection posts based on classification of 'outstanding', 

very good' etc., so far as the Scheduled Castes are 

concerned, when their turn comes in the seniority for 

consideration, they should be promoted. The applicant 

submits that the said G.O. dated 15-11-1975. applies to 

the selections td the I.A.S. throwjh promotion. In such 

a case, the applicant contends, that his case ought to 

have been inciuded' in the select list, apa±t from his 

excellent record, based on his seniority, in precedence 

to the ten of hisjuniora who were included in the list. 

contd. .6 
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He also drawn t,h.e attention to the Government of India's 

general circular, which reads as follows 

t 
"Any promotions by selection to Øosts within 

Group A (ClassI) which carry an ultimate salary 

of Rs.2250/- per month or less, (which is presently 

equivalent to Rs.3,500/-) where there is no reser-

vation but theSchedukd Castes/Scheduled Tribes 

officers who are senior enough in the zone of 

consideration for promotion so as to be within 

the number of vacancies for which the select 

list has to bedrawn, are-to be included in that 

list provided they are not considered unf'it for 

promotion." 

In the light of these directions, the applicant states 

that he is entitled to be considered f'orinclusion in 

the Select List. It is further contended that the 

provisions under Article' 15(4) and 16(4) of the Consti-

tution can be enforcedthrough executive instructions. 

The Select Committee had a Constitutional Directive 

relating to protective discrimination in the matter of 

Scheduled Caste/Scheduled Tribe officers and the Selection 

committee has ignored such a directive. Such an action 

C 
on the part of the Select Committee vitiates -the 	- 

selection process, as it violates the provisioná of 

Articles 66, 15(4), 16(4) and 14 of the Constitution of 

India. 
contd. .6 
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2. 	On behalf of the State Government (n-a), a 

t 	 counter has been filed denying the various contentions 

raised by the applicant. It is stated that the Select 

Committee has made selection on the basis of relative 

assessment of the service records of all the officers 

concerned. According to Regulations 5(4) and5(5) of 

the I.A.S. (Appointment by promotion) Regulations, 1955 

ft is the overall assessment of record and, not the 

-ity 
personal/profile that is taken into account at the 

time of selection of officers for inclusion in the 

select list. It is stated that 	: mere absence of 

the 
a member will not vitiate/proceedings. It is further 

stated that the confidential reports of the applicant 

covering the period from 8-7-1983 to 27-1-1985 were 

I' 	
obtained and placed before the Select Committee. As 

the selection was made on the basis of overall relative 

service 
assessment of/records, there was no irregularity in the 

selection. It is stated that the G.O.Ms.No.770 dated 

15-11-1975 of the State Government referred to by the 

applicant are applicable foxfselection of officers to 

State Services and itxiz not to 411 India Services. 

contd. .8 
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The Select List in the instant case was prepared 

according to the I5(Appointment by Promotion)Regu- 

t 
lations, 1955. It is contended that the applicant's 

record of service for the last Live years was the 

basis for drawal of list, and it does not put the 

applicant in disadvantage vis-a-vis his juniors, 

unless his record of service for the last 5 years 

when compared to the juniors jjas neither equal nor 

superior. It is stated that the applicant's conten-

tion that his outstanding achievements have not been 

taken into consideration and that the Cdthnijttee had 

considered the Confidential Reports in a mechanical 

way is onlyan illusion. The manner in which an officer 

discharges the duties attached to the post held by him 

is given utmost importance while recordingkrePort  on 

his performance ever4year. Uhile writing Confidential 

Reports, assessment is made not with reference to one's 

posting, but withreference to his performance while 

discharging the duties and responsibilities attached 

to the post. It is, therefore, illogical to contend 

that his performance and achievements have not been 

taken into account while making relative assessment 

by the Select Committee. It is further contended that 

contd. .9 
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the Selection Committee applied uniform standards 

in regard to method of assessment in the case of all 

t 
eligible officers and that there was no discrimination. 

In regard to applicability of Government of India's 

instructions on applicability of provisions of 

reservation availabile to SC/STs in the present case, 

it is stated in the counter that the matter will be 

dealt with by the Government of India in their Counter. 

3. 	On behalf of the respondent no.2, viz., Union 

Publib Service Commission, a separate counter has been 

filed. No counter has been filed by the Government of 

India (viz. fR—i). The counter filed by the U.P;5.C. 

states that the Selection Campittee prepared the Select 

List in acoordance with Regulations 5(4) and 5(5) of 

the I.A.S. (Appthintment  by Promotion) Ragulations,1955 

and also keeping in view the directions of the Supreme 

Court in AIR 1967 SC 5931 R.S.Dass Us. Union of India 

It is stated that there .4s no irregularity in the selection 

process. In regard to the contention kFoxx about absence 

of Commissioner of Land Revenue, it is stated that according 

contd. .10 



E1 
A 

- page ten - 

to Regulation 3(3) of the lAS (Appointmentlby Promotion) 

Regulations, 1955, the absene of amember other than 

the Chairman or Member of the Commission shall not 

invalidate the proceedings of the Committee, if more 

than half the members or the Committee had attended the 

meeting. As such, it is stated that non—participation 

of the Commissioner of Land Revenue does not vitiate 

the proceedings. In regard to non—placing of the 

CRs for certain period of service of the applicant, 

the counter states that the State Government would meet 

this contention in their counter. In regard to the 

CRc, it is further stated that a few months good reports 

are not the deciding factor. Absence of the ACR for 

a particular year cannot be a reson for withholding 

the assessment of a particular officer. 

4. 	We have heard the learned counsel for the 

applicant, Shri G.Uedantha Rao; 	Shri K.Nageraja Rac 

for the Union Government and the U.P.S.C. and Shri 

M.P.Chandramouli, Special Counsel for the State 

of Andhra Pradesh. cpntd. .11 
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5. 	The contentions regardingnon-participation of 

Commissioner of Land Revenue in the meeting of the Select 

Committee, the validity of the lAS (A000intment by Promo- 

gj 	w 	 pa.'L7  U4 & 'thD_2 /ay-c 

tion)Regulàt\ions, 1955L4ae been considered by us in our 

Judgment in O.A.206/87 wherein we had held as follows 

"3. 	In regard to non-participation of the Commissioner 

of Land Revenue, it is stated in the counter that Regu-

lation 3.2 provides that the Chairman or the Member of 

the upsc shall preside at alimeetings of the Committee. 

Regulation 3.3 provides that the absence of a member 

other than the Chairman or the Member of Ehe UPSC shall 

not invalidate the proceedings of the Committee, if more 

than half of the members of the Committee had attended 

this, meeting. The Selection Committee held its meeting 

on 19-12-1986 and it was attended by the Member,UPSC 

(President of the Selection Committee) besides three 

other members including the Jt.Secretary, Deptt.of 

Personnel and Training, who was a nominated member of 

the Committee. It is further stated that the over-all 

record and 	not the personality pro4e was assessed 

at the time of preparation of the Select List and it is, 

therefore, not correct to contend that the absence of a 

Member who has proximate knowledge of the officers vitia-

tes the assessment. When a relative assessment has to b 

made on the basis of service record, proximate knowledge 

of any particular member can indeed have no relevance. 

The Learned Counsel for the applicants,Shri Raghuram 

did not with to press this paint. We accordingly see no 

merit in this contention. 

xxx xxx 

S. 	. In view of the decision rendered in R.S.Dass' 

case, we find no merit in the argument advanced by Shri 

Raghuram. The procedure adopted by the Selection Committ 

has been upheld subject to the clarification given by 

the Government of India. However, it has to be seen 

whether the writin9 of theAnnual tonfidential Reports 

in this State conform to the pattern prescribed by the 

Government of India. In reply to our enquiry, Shri 

t 

contd. .12 
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Chandramouli states that the pattern referred to in 
/ 

the Judgment or the Supreme Court in RS.Dass' case 

in regard to recording classification in the Annual 

Confidential files or the State Civil Service Officers 

4 	
is not obtaining in Andhra Pradesh. In a similar case, 

Shri K.Ch.Venkata Reddy \Js.Union or India & Others 

(T.A.No.849/86 dated 22 151987), we had considered 

this point and directed that in view of the fact that 

the procdur.e envisaged is not being followthd in Andhra 

Pradesh, the Selection Committee would have to adopt 

a procedure by which norms and yard-sticks are laid 

down and thereafter proceed to make an overall relative 

assessment or all officers. The observations made by1Cs 

in that case would apply in this case also and we have, 

- therefore, to direct the Selection Committee to make a 

fresh assessment in accordance with the direction in 

that case." 	 - 	- 

In regard to the procedure to be adoptedby the Select 

Committee while preparing th,e Select List for promotion 

to I.A.S. under I.A.S. (Appointment by Promotion)Regul.etions 

1955, we had held in T.A.849/86 (ICCh.Uenkatreddy tls.Union 

of India) and latàr in O.A.58/87 (K.I.Raddy Us.Union of India) 

as follows 

"... It is for the Selection Committee to adopt 

a uniform standard and ensure that its uniformity 

is continued year after year. For the reasons dis-

cussed by us above,, we consider it necessary to direct 

the Selection Committee to consider the case of the 

applicant afresh in the light of the observations made 

by us above keeping in view the observations made by 

the Supreme Court extracted above. The Committee has 

to adopt a procedure whibh will not result in applying 

different standards or tests or any discrimination. 

The Committee will have to consider year-wise confi- 

dential reports of each officer and in Ex applying 

contd. .13 
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the same standard, assign a grading (in reports 

where the reviewing/reporting officer has nat 

himself given a grading), thereafter prepare the 

select list. 

We also direct that non-4ssuance of intergiry 

certificate shall.not be taker) against the 

applicant and the interity shall be judged only 

on the basis of'the entries in the ,Confidential 

Reports. We further direct that the Selection 

Committee shall meet within two months from the 

date of receipt of this Order and complete the 

review.' The result of such review shall be 

communicated to the applicant." 

Following the above decision, we direct in the present 

case also that the applicant's case shall as also be 

recon sidered by the Select"Eommittee keeping in view 

the directions given by us in the above cases (extracted 

IC 
above)[Provisions of I.A.S. (Appointment by Promotion) 

and 
Regulations, 1955/ the observations of the Supreme Court 

in P,IR 1987 SC 593 (R.S.Dass Vs. Union of India). The 

Committee shall meet within three months from the date 

/ 	 of receipt of this order, consider the case of the 

applicant as above and communicate the result to the 

applicant. 

contd. .14 
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In regard to the contention that certain 

.4 	 Confidential Reports. for certain periods were not 

placed before the Select Committee, the State Govern-

ment have categorically stated that the CRs for the 

said periods have been placed before the Committee. 11 

The Committee will no doubt look into this matter 

when it meets next as per our directions and take 

them into account while making the assessment. 

We will now proceed to conside; the main 

contention raised by the applicant in this appli-

cation, viz., applicability of the Government of 

l rt*.tYVtWVYt /, 
tc slz2 cuALsA O.&4!Q 

India's instructions 

in relation to promotion by selection for the posts 

carrying an,o, uitimata pay of Rs.2,250/-, under the'  

lAS (Appointment by Promotion) Regulations. The 

relevant insttuctions referred to by the applicant 

contained in the Brochure 8R reservation for Scheduled 

Castes and Scheduled Tribes in Service- 6th Edn.(1982) 

contd.. 16 
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published by the Government of India, Dept.of 

Personnel & Administrative Reforms, Ministry of 

Home Affairs, New Delhi at page no.213 reads as 

follows 

IT xxx 

2. 	In regard to. promotions by selection 

to posts within Group A, which carry an 

ultimate salary of Rs.2250 p.m. or less, where 

there is no reservation but the Scheduled - 

Castes/Scheduind Tribes ofricers who are senior 

enough in the zone of consideration for promo-

tipn so as to be within the number of vacancies 

for which the select list has to be drawn, are 

to be included in that list provided they are 

not considered unfit for p±omotion vide 0.M.No. 

1/9/69-EsttjSCT) dated 26-3-1970 read with O.M. 

No.1/10/74-Estt.(SCT) dated 23-12-1974, cases 

where eligible Schedulad Castes/Scheduled •Tribes 

candidates though available in the seniority list 

within the number of vacancies forwhich the select 

list is drawn, are not selected, should be submitted 

to the Minister/Minister of State/Deputy Minister 

concerned as the case may be. 

xx" 

Shrj Uedarithá Rao's contention is that the above 

decision is applicable to selection forpromotion to 

I.A.S. under the Regulations and that the Tribunal 

argued that 
can compel implementation thereof. He has siixipoxi 

contd..16 
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the directive of the Government of India inrochure 

would equally be applicable to the All India Services 

also since the post to which the applicant is to be 

selected carries an ultimate pay—scale of Rs.2250/—

and the stale of pay is kin to that scale. There is, 

therefore, no need for the Union Government to -issue 

a separate order making that circular applicable to 

All India Services. Non—observance of this Circular, 

by the Selection Committee, ..therefore, vitiates 

the selection process insofar as the applicant is 

concerned. However, even it it is held that the circular 

will not ipso facto apply to the All India Services, 

when once a similar category of officers have been 

extended this protection, non—application of such a 

protection to the members of the State Civil, Service 

seeking promotion to the All India Services in a similar 

grade would amount to discrimination and violation of 

Articles 14 and 16 of the Constitution. He submits 

that the principle of reservation is applicable to All 

India Services also at the stage of direct recruitment 

and contends that such a concession should equally be 

also 	 141k 
applied/in the case of promotion to the same—po-t.flsx 

contd. .17 
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(a) 	In support of these contentions, Shri \iedanthaRao 

relies on the decisions of the Supreme Court in 

AIR 
(1) 1976 SC 490 	(2) AIR .1991 SC 298 (decision at 

p.328) 	(a) AIR 1985 SC 983nd(4) NIR 1985 SC 1495. 

In the State of Kerala vs. N.M. Thomas and Others 

( AIR 1976 SC 490 ) the matter under dispute was validity 

of the rule under which the Government had granted exemption 

for a specified period to any member or members belonging to 

the Scheduled Castes or Scheduledftribes already in service, 

from pas.ng  the tests proscribed under these Rules. On 

a review, the Supreme lurt held that Rule 13\.Kcwdwo 

other orders issued by the Kerala Government are valid and 

observed that the classification of employees belonging to 

the 	heduled Castes and Scheduled Tribes for alloLing them 

the extended period of two years for passing the special 

test for promotion is just and reasonable and the classifipatio 

he-v44n.g rational nexus to the object of providing equal 

opportunity for all citizens in matters relating to 

employment or appointment to a public office. kticle 15(1) 

does not prohibit prescription of reasonable rules for 

selection to any employnEnt or appointment to any office. 

0 
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In providing any reservtion for appointments to 

posts under Article 16(4), the State has to take into 

consideration the claim of the Backward Classes 

consistenh? with the maintenance of efficiency of 

administration. 

In A.8.S.K. ngh vs. Union of India and 

Others (Al R 1981 SC 298) the Sangh had challenged the 

various measure3takenby the RailWay Board in regard to 

reservation in service of the Scheduled Castes and 

Scheduled Tribes. It was held that th& Stats may classify, 

—es 
based upon substantial differentia groups or class/and 

this process does not necessarily spell violation of 

Articles 14 to 16. 	The fundamental right of equality 

of opportunity has to be read as a justified categorisation 

of SchedUled Castes/ Scheduled Tribes apparately for the 

purpose of adequate representation in the services under 

the State. 	The object is constitutional sanction in 

terms of Article 15(4) and 45.spac-S-ekeete. The classificati 

is just and reanable. The Court may, however, have to 

test whether the means used to reach the end are reasonable 

and do not outrun the purposes of the classification. 



k 

In 8.5.H.Kalyan Perished vs. Union of India &Qthrs. 

C AIR 1985 50983 ), the Parjshad had filed Writ Petitions 

againsttoe1 Authority of India aggrieved by the letters 

issued by the Ministry of Steel. to the Chairman, Steel 

Authority of India denying to the Scheduled Castes and 

Scheduled Tribes the benefit of reservation in the matter 

or promotion to selection posts within Group-A. The 

Supreme turt observed that the rule of reservation is also 

applicable to promotion for selection posts within Group-A 

which carry an ultimate salary of Rs.2,250/- per month or 

less but the procedure is slightly different than in the 

case of other posts. While the rule of reservation applies 

to promotions by selection to posts within Group-A carrying 

a salary of Rs.2,250/- per month or less, it is prescribed 

that only those officers belonging to the Scheduled Castes 

and Scheduled Tribes will be considered for promotion, who 

are senior enough to be within the zone of consideration. 

The select list depending upon the number of vacancies 

would be drawn up in which would also be included those 

officers belonging to the Scheduled Castes and Scheduled 

Tribes who are not considered unfit for promotion. Their 
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position in the select list would be that as.gned to 

them by the Departmental Promotion Lbmmittee on the basis 

of the record of service. In other words, their inclusion 

in the select list would not give them seniority, merely 

by virtue of their belonging to the Scheduled Castes and 

Scheduled Tribes over other officers placed above them 

in the select list by the Departmental Promotion Committee. 

In K.C.Vasanth Kumar vs. 5tate of Karnataka 

95 
(AIR 1985 SC 1497 ), Chinnappa Reddy, 3 observed as 

follows :- 

° One of the results of the superior, 
elitist approach is that the question 
of reservation is invariably viewed as 
the conflict between the meritarian 
principle and the compensatory principle. 
No, it is not so. 	The real conflict is 
between the class of people, who have 
never been in or who have already 
moved out of the desert of poverty, 
illiteracy and backwardness and are 
entrenched in the oasis of convenient 
living and those who are still in the 
desert and want to reach the oasis. 
Efficiency is very much on the lips of 
the privileged whenever reservation is 
mentioned. There is neither statistical 
basis nor expert evidence to support 
the assumptions that efficiency will 
necessarily be impaired if reservation 
exceeds 50 % if reservation is carried 
forward or if reservation is extended 
to promotional posts." 

The point urged by the learned counsel for the 

applicant is that the judgments of the Supreme Qiurt 

1- 

referred to above would support his contention that the 

E  
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inStructions issued by the Department of Personnel and 

hdministrative.Re?orms in regard to Group 'A' posts 

cai'rying an ultimate salary of Rs.2,250/- per month 

should also be applied for selections to the Indian ,  

Administrative Services from among the persons belong-

ing to the State Civil Services. In other words, a State 

Civil Service Officer who isa Member of the Scheduled 

Castes/Scheduled Tribes should be. judged only for his 

fitness and. if he is fit, he should be included in the 

- 	 select list and he shouldnot be superseded by an officer 

belonging to other Caste who may be given a higher 

grading like 'Outstanding' or'iiery Good'. 

9, 	As  already mentioned, no counter has been 

riled by thecentral Government in the matter. The learned 

Counsel for the Government of India argued 'that while 

the Supreme Court has upheld the validity of reservations/ 

relaked standards, where no such reservation is made, 

the State cannot be directed to provide for reservation 

as it has toconsider the test of efficiency. He, there-

fore, argued that the judgments of the Supreme Court 

cited by the learned Counsel for the applicant do not 
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support the view of the learned counsel that the courts 

can give a direction for making reservation/relaxation of 

standard to specific posts in the Government. It is a matter 

for the Government to determine to which posts reservation 

can be applied having regard to the needs of efficiency 

etc. when such reservations are made by the Government 

they are valid and it is not for the Courts to direct that 

reservation be made to specific posts. 

10. 	We have considered these contentions. It is true 

that in all the cases referred'to above by the learned 

Counsel, the question for consideration was validity of 

the orders/rules issued providing ±eservation/relaxation 

of standards for the Scheduled Castes/Scheduled Tribes 

Members. There is however no case where the Supreme Court 

directed that the principle of reservation be applied to 

specific posts to which -the applicant belonging to the S.C. 

S.T. laid his claim. Even in SSH Kalyan Parishad ¶is. Union 

of India, the Supreme Court considered the Presidential 

Order against certain letters issued bythe Ministry of 

Steel to which sought to withdraw the concession given to 

the Members of the Scheduled Castes / Scheduled Tribesby 

the Piesidential directive. 	It was not a case whore 

contd.. 
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the Court directed that reservation be made to a particular 

post. It WOUld,thererore Poll, that 
bite any 

reservation made or relaxed standards ass. appljd to 
pos ts  

in a higher category by a rule/order/or instruction i 

Cannot be questio8 , &it it will not be open for 

this Tribunal to give a Positive direction to the Government 

to make such reservation as sought for by the applicant when 

the Government has not chosen to make such a reservation 

It is open to the Government of Ihdja to proQjcje for relaxed 

standards for promotion to All India Services in respect 

of Scheduled Castes/scheduled Tribes but in the absence o 

any such reservation/relaxed standard, it is not for the 

Tribunal to issue any such direction. The question whether 

such reservation/relaxed standard is to be Qiven, is a matter 

of policy to .be determined by the State having regard to 

considerations of efficiency and other relevant factors. 

We are supported in this view by the observations of the 

Supreme Court in AIR 1963 SC 649 (ri.R.salajj. Us. State of 

Ilysore) wherein Gajendragadkar J.observed, "it is necessary 

to emphasise that Article 15(a) like Article 16(4) is an 

enabling provision, it does not impose an obligation, but 

merely leaves it to the discretion of the appropriate 

Ph 
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A.. 
Government to take suitable action, if necessary". The 

legal position was reiterated with greater emphasis in 

/ 	
AIR 1968 SC 507 (C.A.Rajendran Vs. Union of India) wherein 

it was held, "our conclusion therefore is that Article 16(4) 

does not confer any right on the petitioner and there is no 

constitutional duty imposed on the Government to bake a 

reservation for Scheduled Castes and Scheduled Tribes, either 

at the initial stage of recruitment or at the stage of 

promotion. In other words Article 16(4) is an enabling 

provision and confers a discretionary power on the State to 

make a reservation of appointments in favour of backward 

class of citizens which in its opinion is not adequately 

represented in the services of the State. It was sought to 

be contended by Shri Vedantha Rao that after the decision 

\%s, 
in State of Ker ala Vs. f1.N.Thomas (AIR 5d Xeraj49Q) 

the Supreme Court has departed from the earlier decisions 

and directed that the State is duly bound to take affirmative 

action for implementing the policy of reservation to Scheduled 

castes and Tribes. We are unable to find, any such positive 

direction in Thomas's case. On the other hand there are 

several expressions in the Judgment that twin considerations 

of backwardness and efficiency must be satisfied to uphold 
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reservation on the basis of classification.- Further the 

question whether reservation is to be made would depend on 

/ 	the facts and circumstances of each caseL  the observations 

of Krishna Aiyer 3. in Thomas's case in this regard are 

czpposite:- 

"165.-We need not tarry to consider whethef. 

Art.16 applies to appointments on promotion. 

It does. Nor need we worry about administrative 

calamites if test qualifications are not acquired 

for a time by some hands. For one thig, these - - 

tests are not so -telling on efficiency as explained - 

earlier by me. And, after all, we are dealing 

with clerical posts in: the Registration Department 

where alert quilldriving and a smattering of-special 

knowledge will make for smoother turn-out of duties. 

And the Government is only postponing, not foregoing, 

test qualification. As for the bearing of 'tests' on 

basic efficiency, everything depends on the circum-

stances of a case and the post." 

We are, therefore, unable to agree with the contention of 

the lear ned tounsel for the applicant that the Circular - 

referred to above would apply to All India Services also. 

The application is disposed of accordingly but in 

the circumstances, there would be no order as to costs. 

&Lh 
(B. N. JAVASIMNA) 
Uice Chairman 

TL 
(D.SURYA RAC) 
Memher(Judl.) 

Dated this the 	°'-' 	day of FebrUary; 1988. 


