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ORIGINAL APPLICATION NO. 406 / 87

‘(ORDERS OF THE TRIBUNAL)

The applicant hefein is a Deputy Collector in
the Andhra Pradesh CivilService. He was selected as
Deputy Collector in the year 1977 and assigned second

rank among the list of 20 direct recruitees. LH;“E
: . details of

In this application, the applicant!’ has given/various
posts held by him and states that through-out his

ke : .
service, has been discharging his duties to the best
satisfaction of his superiors. The applicant has also
given détails of various schemes which have been imple-
mented successfully byhim, He submits that he has
received commendations from various higher officers
for his dedicated service. In 1986, he was ons of the
Deputy Collectors considered for selectien to the
1.A.S. under the I.A.S. (Appointment by promoticn)
Regulations, 1955, The applicant states that when
selact committee is constituted under .these Requlations,
it has to classify officers as 'cutstanding', 'very good',

7

‘goad’ or 'unfit' basad on overall assessment of the

contd., .2
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- page two -
service recprd‘mf all the officers concerned. He
contequ that the servics record includes the confi-
dential ;epcrts prepared ex-parte behiﬁd thebagk of

. Om :
the applicant and that it is to be treated as, 6 innocuous;

A~

raport{ The record of servicg migﬁt not have taken
into account the.perforhanca and achisvements of tha
applicant. He further contends ?hat'the select committee
appesars to have bnly perused the confidential reports,
which iﬁ_thisraspect, i may bersubjectad to mechanical
consideration in the absencs of cnhsideration of achieve-

!
ments or the results or the ta;gats ar performance uﬁgn
officer. He further contends that the Confidential
reports of the appliecant for the period From 8-7-1984 to‘
31-3-84, 1-4-84 to 6f9—84,&7~9-84 to 27-1-85 were not
available to the Committes when it me£ in December, 1986
and that ' . is evident from ﬁﬁe pfﬁceedings of the Commi-
ssioner of Land Revenue dated 12-5-1987, 1In the absence
of the reports for the relevant period, the applicant
states, that it is not known hou his merit was aSSESSBd{;ﬁ

It was theduty of the selection committee to ensure that

contd,. .3
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bapr e Sadudn - Comnins T
all CRs are auailablg go~hemn before actually assessing
the applicanf. In thé ébsence of thesebasic recordg}the
appnlicant contends that there was no congideration of
his casa at all., The othér contentions raised by the
appliecant aré that, the Commissioner of Land Revenue,
who is SOﬁgosadutcAbaAhhs member of the Selection Committee
did not attend the Select/Commlttee meeting and that T%‘L“ﬂ
vitiates the selection process. I& the circumstances,
the applicant filed this applicatiqn praying that this
Tribunzl may issus apprnpriate directions dec;ariqg
that the & non-inclusion of the applicant in the Select
Liét of Officers ofAndhra Pradesh for 18986 for p;omotion
to the I,A.S. cadre and inclusion of his juniors in the
same select as arbitrary, illeggl, malafide, offending
Art.Td{ls, 46 and 21 of the Constitution of India. He
issue of |
also prays for/a conseguential direction to include the
appﬁcanf in the 1986 Seiegt List oP'DPFicsrs of Andhra
Pradésh Statg Porprhmotion to the I,A.5. cadre aﬁd promote
him to I.R;S. céare with retrbshectiua effact from the

date his juniors were promoted with-consequential benefits

of seniority and such other sarvice henefits.
' contd..4
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In supoort of his contenﬁions, the applicant-haﬁ

rzised the further grounds, viz., ciassification as
;outstanding‘;ivery good'f ‘igaod' and ‘unfit' is

elusive and these phrases are not capable of precise
de?initeness‘of relative éssessmant, but they are

only subjective tg the whims, Fancieg éndruagariss

of the Committes. It is also conteﬁdéd that the regulations

1

postulate recording of reasans, in any selection or
review or revision when an officer is superceded |
ang# also postulates . therreasons to be sﬁbmitted
by the State Government to theUniﬁn Publié'Servicé

‘ a
Commission when the senior officer is superceded, ad

forle. LR by

tat the proulSanS aﬁ recorgding reasons were deleted
velolon, K

rendering the remaining provision &P selection arbltrary,

illegél, affending Articles 14, 16 and 21 of the Coqsti—

tution-a? India, It is also contendedvthaf the ﬁonétitution

under Articles'dﬁ, 15 and 16 postulates protective discri-

minstion to‘tha Scheduled Ca;tes and Schedulsd Tribes;

that ths Supreme Court has taken the view that Hrticleﬁ_

¥xxamg 16(4) which postulateé‘a pre?erehtial treatment -

and reservation is not an exception but a part of right

contd..5
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to equality; that Article 46 of the Coms titution directs

the State to take special care of weaksr sections, parti-

L '
cigrly, the Scheduled Castes and the Scheduled Tribes.

If is also stated that the State Sovernment issueé a
Special Ad hoc G;d.Ms.No;?7D dated }5-11-19?5 under
Article 309 of the Constitution, which postulates that
even in case aof promotion.to select;on grede posts, the
6andida£es belonging to SCheﬁulad Castes and Schedplad

Tribes should be promoted when their .turn comes in

-seniority.- Even when a panel of officers i4 drawn for

se}ecticnlposts based on classificaticn_of-’outsténding‘,
'very good' etc., so far as the Secheduled Castes gre
concernad, when their turn comes in the sanioriﬁy for
consideration, they should be promoted. The applipant
subhits that the said G.0, dated 15-11-~19%5 applies to‘
the selections t3 the 1.AR.5, thraugh promotion., In such

a case, the applicant bontends, that his case ought to

“have been included in the select list, apart from his

excellent record, based on his seniority, in precadence
to the ten of hisjuniors whe were included in the list,

contd, .6
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Heﬁalso draun the attention to the Government of India's
general circular, which reads es follows :-
"Any promotions by selection to posts within
Group A (Classl) which carry an ultimate salary
of Rs.2250/- per month or less, (which is presently
equivalent to Rs,3,500/=) where there is no reser-
vation but the Scheduls d Castes/Scheduled Tribes
officers who are senior enough in the zone of
consideration for promotion so as to be within
the number of vacancies for which the select
list has to be’drawn, are-to be included in that

list provided they are not considered unfit for

promotion.™

In the light nf these difections, the applicént states
!
that he is entitled to be considered ferinclusion in‘
the Select List. It is further contended that tha_
provisions under Arbiclé 15(4) and iﬁ(d) of the Consti-
tution cén be enforcedthrough executive instructions.
The'Seiect Committée had a Constitutional Directive
relating.to nrotective discrimination in the-matter of
Schedulsd Caste/Schedul&d Tribe-officers and the Selection
committae‘has ignored such a directive. Such an action
on the part of the-Select Committee vitiates -the

selection process, as it violates the provisions of

‘Articles 56, 15(4), 16(4) and 14 of the Constitution of

India,
contd. .6
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2. 0n behalf of the State Government_(ﬂ-a), a
counter has been filed danying the various contentions
raised by the applicant. It is stated that the Select
Committee has made selsction on the basis of relative
assessment of the service records of all the afficers
concerned, According to Regulations 5(4) and5(5) of
the 1.A.S5. (Appointment by promotion) Requlations, 1955,
lt is the overall assessment of record and not the
~ity

personal/profile that is taken into account at the
time of selection of officers for inclusion in the
szlect list, It is stated that ... mere absence of

the ‘
a member will not vitiate/proceedings. It is further
stated that the confidential reports of the applicant
covering the period from B8-7=-1983 to 27-1-1885 were
obtained and placed before the Select Committee. As
the selection was made on the basis of overall relative

service

assessment of/records, there was no irregularity in the
selection., It is stated that the G.0,Ms.No.770 dated
15-11-1975 of the State Govermment refsrred to by the
applicant are applicable Fo#%electinn of officers to

,

State Services and xkxis not to All India Services,

contd, .8
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The Select List inlth; iﬁstant case was prepared
according to the IAS(Appointment by Promotion)Regu-
latians; 1955, It ;s contendeé that the applicant‘s
record of service for the last five years was the
basis for drawal of list;'and it does not put fhe
appiicant in disadvantage vis-a-vis his juniors,
unless his reeord nf service for tﬁe last 5 years
uhen compared tn the juniors was neifher equal nor

superior. It is stated that the applicant's contaen-

1

tion that his outstanding achievements have not bean

taken into consideration and that the Cokmittee had

considered the Con?idential_Repofts in a:mechanical

way is only an illﬁsion.' The manner in/uhich an officer

discharges the.dutias.atfached to the post held by him
| . | a

is given utmost importance while recordingkreport on

his performance evqrﬁyear. While writing Confidential

Reports, assessment is made not with reFergnce to ohg's

posting, but.withrefergnce to his performance while

discharging the dukies and_responsibilities attached

to the pest. It ig, therefore, illogiﬁal to contend

that his per?orﬁanﬁe and achieuemenfs have not been

taken into account whils making relative assessment

by the Select Committee. It is furthar contended that
contd, .9
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theVSe}ectimn Committee épplied uni?o#m standards
in regard to”method of assessment 'in the case of all
eligible aPFicerg and that Ehera was no discriminatiﬁn.
In ;egard to applicability of Government of India’'s
instructions on applicability of provisions af
ressrvation aveilabile to SC/STs in the present case,

it is stated in the counter that the matter will he

dealt with by the Government of India in their Counter.

Jd. On behalf of the respondent ne.2, viz,, Union

‘?ublic Service Commission, a separate counter hasnbeen
filed. No counter has been filed by the Government of

India (viz. R-1). The counter filed by the U.p.S.C.

states that the Selection Committee prepared the Select
List in acoordance with Regulations 5{4) and 5(5) of

the I,A.S5. {(Appaintment by Promotion) Regulations, 1355

and also keeping in visu the directions of the Suprame

Court in AIR 1987 SC 533} R.S.Dass Vs. Union of Indiaf’

It is stated that there 4s no irregularity in the selection

process. In regard to the contention &xax about absence

of Commissioner of Land Revenus, it is stated that according

contd, .10
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- Vs :
to Regulation 3(3) of the IAS (Appuintmenﬁ!by Promotion)

Reguiations, 1955, the absence of amember other than

the Chairman aor Member of the Cammission shall not
invalidate the proceedings of the Committee, if more
then half the members of the Committee had attended the

meeting. As such, it is stated that non-participation

of the Commissioner of Land Revenus does not vitiate,

. the proceedings. In regard to non-placing of the

CRs for certain period of service of the applicant,

the counter states that thé State Government would meet

this contention in their counter. In regard to the

CRs, it is further stated that a feu months good reports
N 1

are not the deciding factor. Absence of the ACR for

a particular yeaf cannot be a reson for uithhoiding

the assessment of a particular officer.

A

4, We have heard the learned counsel for the
apnolicant, Shri G.Uadan@ha Raos!,”. Shri K.Nagaraja éaa
for the Union Government and the U,P.5.C. and Shri
M.P.Chandramouli, Special Counsel for the State

of Andhra Pradesh. ' contd, .11
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S. The contentions regardingnon-participation of
Commissionar of Land Revenue in the meeting of the Selact

Committee, the validity of ‘the IAS (Annalntment by Promo-

Y e hninie’ bng sexseh¥n Wgmm i Haa pvu&ﬁy(:bmwbt MMM
tion)Requlzations, 1955[&&#9 been considered by us in our

Judgment in D.A.ZDG/S? wherein we had held as follows :-

"3. In regérd to non-participation of the Commissioner
of Land Revenue, it is stated in the counter that Regu-
lation 3.2 provides that the Chairman or the Member af
the UPSC shall preéide at allmeetings of the Committee.
Regulation 3.3 provides that the absence of a member
other than the Chairman or the Membar of the UPSC shall
not invalidate the proceedings of the Committee, if more
than half of the members of the Committde had attended
this meeting. The Selection Committee held its meseting
on 19-12-1986 and it was attended by the Member,UPSC
(President of the Selection Committes) besides three
other members including the Jt,Secretary, Deptt.of
Personnel and Training, who was a nominated member of
the Committee, ft is further stated that the over-all
record and. not the personality pro+ile uvas assessed
at the time of preparaticn of the Select List and it is,
therefore, not correct to contend that the absence of a
Member who has proximate knowledge of the officers vitia-
tes the assessment. Uhen a relative assessment has to b
made on the basis of service record, proximate knowledge
of any particular member can indeed have no relevance.
The Learnsd Counsel for the applicants,Shri Raghuram
did not wigh to m:ess'this point. We sccordingly see no
mérit in this contention. ' '
XXX XXX
8. . In view of the decision rendered in R.5.Dass’
case, we find no merit in the argument advanced by Shri
Raghuram. The procedure adopted by the Selection Committ
has been upheld subject to the clarification given by
the Government of India. However, it has to be seen
whether the writing of theAnnual Confidential Reports
in this State conférm to the pattern greécribed by the

Covernment of India. In reply to our enquiry, 5Shri

contd, .12
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Chandramouli states that the pattern referred to in

H-page twelve-

the Judgment of the Supreme Court in R.5.Dass’ case

in regard to recording classification in the Annual
Confidential files of the State Civil Service 0Officers
is not obtaining in Andhra Pradesh., In a similar case,
Shri K.Ch,Venkata Reddy Vs.Union of India & Others
(T.A.No.849/86 dated 22-5-1987), we had considered

this point and directed that in view of the fact that
the procedure envisaged is not being followdd in Andhra
Pradesh, the Selection Committee would have to adopt

a procedurse by which norms and yard—sticks are laid
doun and thereafter proceed to make an Uvefall relativs
asgessment of all officers. The observations made bﬂhs
in that case would apply in this case also and we héve,
" therefore, to direct the Selection Committes to make a
fresh asseasmant in accordance with the direction in

that cass." E .

- LY

In regard to the procedure to be adoptedby the Select

rs

Committee while preparing the Select List for promotion

to I.A.S5, under I1.A.S., (Appointment by Promotion)Regulations
1955, we had held in T.A,B43/86 (K.Ch.Uenkétreddy-Us.Union N
of India) and latér in 0,A,58/87 (K.V,Réddy Vs.Union of India)
as follogws :- - ' A .

",.. It is for the Selectiqn Committee to adopt

a uniform standard and ensure that its uniformity

is continued yeer after year. For the reasons dis-
cussed by us above,,We consider it nacassary'to direct
the Selection Committes to consider the case of the
applicant afresh in the light aof the observations made
by us abovs keeping in view the observations made by
the Supreme Court extracted above. The Committee has
to adopt a procedure which will not result in applying
different. standards or tests or any discrimination.
The Committee will have to consider year~wise confi-
dential reports of each officer and ir xrx applying

LY

contd, .13



e

S 1387

- page thirteen -

the same standard, assign a grading (in reports
uhere the reviewing/reporting officer has not
himself given a grading), theresfter prepare the

select list,

' 9%‘1’(%

We zlso direct that non-issuance of intergiry
certificate shall not be taken against the
applicant and the integrity shall be judged only
on the basis of the entries in theConfidential
Reports, We further direct that the Selection
Cammittea‘shall meet within two months from the
date of receipt of this Order and complete the

- reuieu.  The result of such review shall be

communicatéd to the applicant.”

Following the above decision, we direct in the present

case also that the applicant's case shall ae alsc be

A

recon sidered by the select”Committee keeping in view

the directions given by us in the above cases (extracted

i : '
above),iprcvisions of 1.A.5. {Appointment by Promction)

and

‘Regulations,; 1955/ the observations of the Supreme Court

in AIR 1987 SC 593 l(R.S'.Da.ss Us. Union of India), The .
Committee shall meet within three montns from the date
of receipt of this order, consider the case of the
applicant as above and cnmmunicaﬁe the result to ths

applicant.

contd. .14
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6! in regard to the contentionlthat certain
ConFidentiél Reports. for certain periods wers qot
placed before the Select Committee, the State Govern-
ment have categorically stated that fhe CRs for the:
éaid periods have been placed before the Committee. |
The Cpmmittee will no doubt losk inte ihis matter

when it meets next as éer our directions and take

them into account while making the assessment.

7. We will nou proceed to consider the main
contention raised by the applicant in this appli-

cation, viz., applicability of the Government of
A
fw vabakf;) A vereruahm ﬁp.r sedaBnlid coahs onnd) &c‘r\lg"‘@ l‘%j

India's lnstruct10nsL6ext%ae%edfhyﬂua~4n“%hrszﬁrﬂbfﬁt

in relation to promotion by selection Por the posts
carrying ans . uitimate pay of Rs.2,250/-, under the!

IAS (Apnointment by Promotion) Regulations., The

~relevant instructions referred to by the applicant

contained in ths Brochure RE% reservation for- Scheduled
Castes and Scheduled Tribes in Service - 6th Edn, (1982)

contd.. 15
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published by the Government of India, Dept.of
Personnel & Administrative Refarms, Ministry of

Home Affairs, New Delhi at page no.213' reads as

follows 11~

" XXX .

2. In regard to promotions by selection

té posts within Group &, which carry an

ultimate salary of Rs,2250 p.m..nr less, where
there is no reservation but the Scheduled
Castes/Schedul:d Tribes 0Officers who are senior
gnough in the zone of consideration for promo-~
tion so as to be within the number of vacancies
for which the select list has to be draun, are

to be included in that list provided they are

not considered unfit for promotion vide 0.M.No.
1/9/69-Estt. (SCT) dated 26-3-1970 read with 0O.M,
No,1/10/74-Estt, (SCT) dated 23~12-1974, cases
wheepe eligible Schedule d Castes/Scheduled Tribes
candidates though available in the seniority list
within the number of vacancies Porwhich the select
list is drawn, ars not selected, should be submitted
to the Minister/Minister of State/Deputy Minister
concerned as the case may be.

xx "
Shri Vedantha Rac's contention is that tha abovs
decision is applicable to selection forpromotiecn to
I.A.S, under the Regulations and that the Tribunal

) argued that
can compel implementation thereof. He has meliexixxmpon

contd..16
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" 1=

the directive of the Government of India inkgrochura
would equally be applicable to the All Iédia Services
also since the pdst to which the applicant is to be
selected carries an ultimate pay-scale ﬁ? Rs,2250/-
and the scale of pay is akin to that sﬁale. Thére is,,
thare?afe, nc need for the Unioﬁ Govefﬁment to issue
a ssparate order making that circular applicéble to
All Indie Services. . Non-observance of this Circplar:
by the Selection Cnmmittea,"'_"'., therefora, vitiates
the selection proéess insofar as the applicant is
concerned, However, even if it is held that the circular
will not ipso facﬁ.e apply te the All India Servi.c:es,
when once a similar category of afficers have been
ektended thié protection, non-application of such a
protection to the members of the State Civil}Sa?vice
seeking-promation to the All India Services in a similar
grade gould amount to discrimination and violation of
Articles 14 and 16 of the Constitution. He submits /
that the principle of rasarvation is appliceblelto All

India Services also at the stage of direct recruitment

and contends that such a concession should equally be

also ' AU [ndCe oal ws
applied/in the case of promation to the same—pUst.’kamx
contd. .17
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In support of these contentions, Shri Vedantha-Rao

relies on the decisions of the Suprems Court in -

AIR
(1) 1976 SC 490  (2) AIR.1981 SC 298 (decision at

p.328) (3) AIR 1985 SC 983$nd(4) QIB 1985 5C 1495.

In the State of Kerala vs, N;M. Thomas and Utharé ‘
( AIR 1976 SC 490 )lthe matter undsr dispute u;s‘validity
of the rule urder which ths Government had granted exemption
for a specified period to any Member or Mambers belonging Fo
the Scheduleq Ca;tas or 5;hedu193ﬁri§e§ already in service,
from passi ng tﬁalfests pfascribad uﬁdér these FRules On

. ' Wa
a review, the Supreme Ourt held that Rule 13P\,R,¢w\‘o\l\tuo
cther orders issqed by the Kerala Govarnmanp are ual;d and
observed that the classification of employses belonging to
the Sheduled Castes and Scheduled Tribas‘for allowing‘phaﬁ
the,extendeg pgriod oPItuo years for passing the special
tgst Por_promotion is just and reasonable and the classi?ipatio
ot 2 |
keving rational naxus to the object of providing equsl
opportunity for all citizens in matters reléting to
employment or appointment to a public oPFicé. Aticle 16;1)

does not prohibit prescription of reasonable rules for

selection to any employment or appointment to any office.
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In providing any reservation for appointments to

~

posts under Article 16(4), the State has to take into

consideration the glaim of the Backward Classes
conSisten{?nuith the mainténaqce'qf efficiency of
administration,

In A.B.S.K.‘Sangh urs.‘ Uni_an/af’ India a-r'id.
Gthers (AI R 1981 SC 298) fha Sangh.had c;allenged the
various maasure@taken'by the Railway Board in regard ;o
reservation in service of the Séheduled Castes and ~

-

Scheduled Tribes. It ués held that theiStata mgy classify,(
_ . | ) -8s A

based uponlsubstantial diffarentia\grédps or class/and

this‘procesé'ﬂaeénof necessarily spell violation of

Articles Tﬁ-tol16. The Fundamentél right of equality

of opportunity has to be read as a justified éategurisatian

of Schedpled Castes/ Schadulad Tribes separately for the

purpose of adequate rapresentation‘in tﬁa sgruicaé under

the State. The objéct is conmstitutional sanct;onlin.

terms of Article 16(4) and 46.specifieete. The cllaslsif’ic.ati

is just and reasonabla. The éo&rt may, howsver, have to

test whether the msans used to reach the sand are raasonable

and do not outrun the purposes of the classification. -
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In‘B.S.H.Kalyan Parishad vs. Unimn'of India & Othrs.

( AIR 1985 5C 983 ), the Parishad had filed UWrit Petitions

-

the

againstL?tee; Authority of India aggrisued by the letters
issuad:by tﬁe:ﬂinistry oP 5£ea1 to the Chairman, Stesl
Authority of India danying'tu the Schedulsd Caétesrand
Schedulathribas the benaéit of réseruatién in the mattsr

of promotion'to'seléctiun posts witgin Group-A. The

Supreme Oourt obssrved that the rule of reservation is also’
apﬁlicable fo promotion for éelectiun posts within Group-A
which carry an ultimate éalary ﬁf Rs.2,250/; per month or
less but the procedure is s;ightly differsnt than in the
case of other posts. While tﬁa rule of reservation ahplies
to promotions by selection to posts within Group=A carrying
a salary of Rs,2,250/- per month or less, it is p;escribed
that only those officers belonging to thé Scheduled Castes
and SphaduledATribes will be considered for promotion, who
are senior enough to be within the zone oé cuﬁsidgfation.
The select list dépsnﬁing upon the number of vacancies
would be d;aun up in which uo;ld also hq inc;uﬁed those-

of ficers baelonging to the Scheduled Castes and Scheduled

Tribss who are not considered unfit for promotion. Their
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position in the saiect list uouldrﬁe that assigned to

tham by fha Departmentsl Promotion [bmmiﬁtaa on the basis
of the racord_of service. In other words, their inclusion
in the sslect list would not g;ua them seAiority, mefely
by-virtua of their belonging to'the Scheduled Castes and
Seheduled Tribes over other ofﬁ.cerg plaéad aboua_tham

in the select list by the Dspartmental Promotion Commiftea.

' In K.C.Vasanth Kumar vs. State of Karnataka
.- qs ~ -
( AIR 1985 SC 1497 ), Chinnappa Reddy, J obsarved as

.follous :=-

" One of the results of the superior,
glitist approach is that ths question
of reservation is invariably visued as
the conflict between ths meritarian
principle and the compensatory principls,
No, it is not so. The real conrflict is
batusen the class of people, who have
never been in or who have alrsady
moved out of the desert of povarty, S
illiteracy and backwardness and are
entraenched in ths oasis of convenient
living and theose who are still in the
desert and want to reach the casis.
Efficiency is very much on tha lips of
the privileged whenever reservation is
mentioned. There is neither statistical
basis nor expert svidence to support
the assumptions that efficiency will
necessarily be impaired if reservation
exceeds 50 % if reservation is carried
forward or if reservation is extended
to promotional posts.®

The point urged by the learned counsel for tha
applicant is that tha‘judgments of the Supreme ourt

referred to above would support his contention that the -
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ingtructions issued by the Department of Qarsahnal and

Administratiue.ﬁéfafms in regard to Group 'A' posts

carrying an vltimate salary of Rs.2,250/« per month
should also be applied for selections to the Indian

Administrative Services from among the persons belong- -

' O
ing to the Staté Civil Services. In other words, a State
Civil Sarvice Officer who isa Member of the Scheduled

Castes/Scheduled Tribses should be. judged only for his

Pitness and. if he is Pit, he should be included in the

-

select list and ha shouldnot be superseded by an officer
belonging to other Caste who may bas given a higher

grading like 'Cutstanding’' or'Very Good’.

9. As already mentioned, no counter has been
Pfiled by theCentral Government in the matter. .The lsarned
Counsel Par the Government of India argued that while

~

the Supreme Court has upheld the validity of reservations/

‘relaked standards, where no such reservation is made,

the State cannot be directed to provide for ressrvation
as it has to&consider the test of B?Piciency. He, there-
fore, argued that the judgments of the Supreme Court

cited by the learned Counsel for tha.épplicant do not
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support the view of the learned counsel tﬁat the courts
can give a diﬁacticn for makin§ ;gservétign/ralaxation af
standard to specific posts in the_Govarﬁﬁent. It.is a mattai
Por the Government to detarminé to which posts fgsgrvation
can be aéplied having regard to the nggdé of afficiency

étc. uhaﬁ éuch reservations are made by the Government

they are valid and it.is not for the Courts to direct that

resarvation be made to specific posts.

10. e have considersd these contentioné: It is true
that in all the cases referred-to abpve by the laarnaa
Counsel, the question for considaration uaé validity of
the orders/rules issued providing resarvétion/ralaxétionl
of standards Fof the Scheduled Castes/Schaduled Tribes‘

-

Members, There is howsver no case where the Suprems Court

_directed that the principle of reservation be applised to

sﬁecific posts to which ths applicant bslonging to the 5.C.
s.T. laid his claim. Even'iﬁ BSﬁ Kalyan Parishad Vs, Union
of India, the Suprems Court coﬁsidered the Pregidential
Order against certai; letters issued by.the Ministry of
Stesl tﬁ phiﬁh sought to withdrasw the concession given to

the Members of the Schedulsl Castes / Scheduled Tribes by

the Presidential dirasctive, it was not 8 case where

contd..
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post, It uould,~there?ore, Pollow that sike any

standards for promotion to All India Services in respect
of Scheduled Cas£es/5cheduled Tribes but in the absence of
any sugh reserVation/;glaxed standard, it is not for the
Tribunal to issus any such diréctiun; The q;estiun vhethear
such reservation/relaxed standard is to he giuen, is a matter
of policy torbe determined by the State haviag regard to
consideratians é% efficiency and other relevant factors,

We are supported in this view by the observations of the
Supreme Court in AIR 1963 SC 649 (M.R.Balaji Us. State of
Mysore) wherein Gajendragadk;r J.Dbseryed, "it is necessary
to emphasise that Article 15(a) li?e ArtiFle 16(4) is an
enabling provision, it does not impose an obligation, out

merely leaves it tao the discretion aof the appropriate
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Govgrnment'to take suitable action, if necesséry"ﬂ The
legal position uaS'feiterated\uith greater emphasgis in
AIR 1968 SC 07 (C.A.Rajendran Vs. Union of India) wherein .
it was held, "our conclusion therefore is that Article 16(4)
does not confer any right'oﬁ the betitioner and there is no
cans?itutiqnal duty imposgd on the Government to bake a
reservation for Scheduled Castes and Scheduled Tribes, gither
at the initial stage of recruitmentlor at the sﬁage of
promotion, In other words Article 16(4) is an enabling

\

provision and confers a discretionary power on the State to

make a reservation of appointments in favour of backward

~class of citizens which in its opinion is not adequately

. represented in the services of the State. It was sought to

be contended by Shri Vedantha Rao that after the deciéion
N 96 S,
in State of Kerala Vs. M.N,Thomas (AIR (1970 Kerald)49Q)

the Supreme Court has depafted from the earlier decisions
and directed that the State is duly bound to take aPfirmative
action for implemgnting the policy of geseruation to deeduled
Castes and Tribes. We are unable to fina.any such positiQe-
direction in Thnmas's cése. On the other hand there are

several expressions in the Judgment that twin considerations

of backwardness and efficiency must be satisfied to uphold
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reservation an the basis of classificatien,- Further ths

guestion whether reservation is to be made would depend on
Gl )

the Pacts and circumstances of each case) the ohservations

of Krishna Aiyer J. in Thomas's case in this regard are

apposites-

"165..Je need -not tarry to consider whether .
Art.16 applies to appointments on promotion.

It does. HNor need we uworry asbouf administrative
calamites if test qualifications are not acquired

for a time by some hands. For one thiﬁg, these

tests are not so telling on efficiency as explained
garlier by me. And, after all, we are dealing

with clerical posts in the Registration Department
where alert quilldriving and a smattering of special
knowledge will make for smoother turn-ocut of duties.
And fhe Covernment is only postponing, not foregoing,
test quglification. As for the bearing of 'tests' on
basic efficiency, everytining depends on the circum-

stances of a case and the post."

Ve are, therefore, unable to agree with the contention of
the learned Counsel for the applicant that the Circular-

referred to above would apply to All India Services also.

The application is disposed of accordingly but in

the circumstances, there would be no order as to costs.

rowp—— T

(B.N.JAYASIMHA) (D.SURYA RAO)
Vice Chairman : Member {Judl,)
Dated this the ﬁ, day of <February, 1988.
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