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IN THE CENTRAL AOMIHISTRATIVE TRIBUNAL,HYDERAJAD 3ENCH AT -
HYDERHBAI.

a-

0.A.No. 340 of 1987,

NDate of Decision:

Batuween: :
Mr. Mohd. Shaik Bashu. «» Applicant.

n

e

Vs.

L

Union of India representsd by the
General Manager, S.C.Railway,
Secunderabad and 2 others. Respondents.

LI h\

Sri 3,.,Nalnikumar, Co.nsel for the Applicant.

S5ri N.R.DeVaraj;-Etanding Couns,gl for Railways.

CORAM:

Hon'ble Sri ?.N.Jayasimha, Vige-Chairman,
Hon'ble Sri J.Narasimhamurty, Momber (Judicial).

Judgment of the Banch delivered by
Hon'ble Sri J.Narasimhamurty,
Member (Judicial).

The dpplicant Filed.this application
for quashing the Order dated 11--3--1987 bearing
No.C/T/9/6/A-4/1 issued by the 2nd respondent
confirming the removal of the applicant from ser-
vice by order dated 10--12--1986 baQring %0.C/T/5/G/A=4/1
issued by the 3rd respondent and to direct the res-
ponﬁents to reinstate the,applicént into service with

all back wages and all incidantal benefits.

The averments in the application briafly

are as follous:

The applicant was working as Jiasel issistant 't

at the material time and has put in 21 years of cocrvice,



Eversince his_appoinﬁmentﬁﬂihe had been parforming his

duties to the best of his abiiity and to the satis?action

of the sUperior?f uithout any adverse remarks or report
against him, ' A charge Memo N.C/T/5/G/A~4/1 datqd 30~9~1986
was issued to him while h. wes functioning as Diassl éssistént'
of Train No.ON SNF.Jumbo Soods Eng.ne No.18254 on 28=7-1986
along uith ons Mr.G.G.Sukkaiah'as his driver had failed to
warn the driver while passing down main Home signél at
danﬁer‘at Kazipet "E" Cabin resulting in head §§é:call;sion

with coupled engines No.17537 and. 18897 at Chord Line No.2

-going to Kazipet shed end Wr.Sriramulq, driver DFTthe

couplad engines succumbed to injuries,

Subsequntly an enquiry was held by Mr M.3haskar
Raa, S.L.I., who by hlS runort dat-d 25--11=--1986 found
the appllcant guilty of the charges alleged. The 3rd res-.
pondant acbeptiné the rsport of the enguiry Officer passed
. ' I

the impugnéd order detsd 10-42-=1986 removing thz applicant

from service.

The applicant submits that the Pindings of the
enquiry officer are not supported‘by any evidence and thes
same ;s perverse. The apzlicant submits that this is a cose
of no evidenﬁe on the basis of which it cannot be held that
the applicant is guilty of the chargss framcd and. the same

is &arbitrary.

The driver Mr.G.A.Shukkaiah in his evidince
categorically statsed that the applicant called out the
aspéct of home signal as at Dangerruhich totally falsifies
the charge alleged. | The applicant alsa submits that all
the uitnesses examined in the enquiry against the applicant

did not implicate the applicant.
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The applicant states that Mr.f.A.Shookur and
fir, Babu Khan, Diesel Driver Instructor and the the
Chief Train Examiner respectively were examined at the
enquiry to speak aboﬁt the condition of the vehicle.
Nr;N.A}ﬁhookur stated in the cro.s-examination that he
did not check the txrake pqﬁgr certificatuy and did not take
the readihgs’of the piston stroke and dleérance between
the stuffing box on the crank. He also stated thet
he was at the spot far only 25 minutes and did not take
readings of the inspection since he was aked to prdceed
to M.G.M.'Hospital by the officials to knou the welfare
of the injured driver late Srifamulq. Mr. Babu Khan

in his evidence merely asserted that ther. was no brake

. Pailure but failed to produce the readings conducted

by him, The‘uhole inspectioh was conductad in just about *
25 minutes without maintzining any record. - The
applicant'therefore states that they faileq to disprove
that the accident was not due to mechanical failure of
brakes due fo floating cbstruction as statzd by the

driver.

The Disciplinary authority erred in blindly
accopting the report of thez Enguiry Officer without
applying its mind to the case. The applicant submits

that the appellats authority also Pailed to ga apply its

g

mind to the case and passed a mochanical order. The

Authorities ought to have decided the case in the light

.of the evidence and ovunght not to have passed the impugned

-prders on surmises and susptcions.’

The .applicant ctates that theappoihting authority
is'thz Guneral Manager and ther:fore thzimpugned orders

passed by his subordinates in his case are invalid,

He stateocs that h:z was not supalied with gegible and typed
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true copies of the entire pfdceedings which caused him

prejudice to his defence. The counsal for the apglicuent
issued a registered letter dated 5-4-1987 calling upon the
respondents to supply the applicant with true typed copies

of the aroceedings but they have not supzlied.

Tha applicant states that the punishment imposed
is e*cessiva, arbitrary and gressiy disproportionate to
the chargus alléged. The authorities ought to have saen
that thz applicant had vut in 21 years of unblemished ser-

1

vice and in the circumstances of the cass, the impugned

Y

order is unwarranted. The applicant stat:s that the
imnugned order is illegal, arbitrary and violative of
Articles 14, 16, 21 and 311 of the Constitution and

principles of natural justice. Henca this application,

The respondents have not filed their countor.

N

We have heard sri B.Nalinikumar, learned counsel
. lzarned .
for the applicant and Sri N.3.D=varaj,/Standing Counsel

for tho Railways.

The main contantion of the applicant is that
there is no evidence on record to pass the impugned order
ageinst-him and he also contsnded that the respondents

did not supply him with the legible and typed true copies

SRy *&lﬂ-‘ -

of the proceedi ngs inspite of a rsgistered notice. Due

to this he was not' in a position to argue his case before

the punishing authority. He contznds that there is

no evidenca at all against him to prove the c:se. The

raspondents heve not properly appreciated the evidence
—~"on record and without ccnsidéring énd ueighiﬁg the

evidence on record passed the impugnad order. Thercfore,

the impugnad orde- is liable to be quashed.

. learned
Shri Nalini Kumar,/counsel for the applicant,however -
Pu _ ‘rasts his case on the ground that the disciplin%ry a“thur%%ye -
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did not furnish a copy of the Enquiry Qfficer's report and

give an oppoftunity to the applicant to rspresent on the report
of the Enquiry Officer befora he passed the peaalty orders.

For this Hhe learned rounsel for the applicant relied ,\
-—
upon a decision of the Full Bench decision of the o

Bombay Bench of the Central Hdministrative Tribunal
in SHRI PREMNATH K.SHARMA V. UNION OF INJIA (1988(6)A.T.C.904)

in support of his cont.ntion.

We have cansidered the above submission. In the
above r-ferred decision of the Combay Bench, it was held

as follows: :

wEvan after the amendment of Article 311(2) by the
42nd Amendment, the Constitution guarantess a
reasonable oppdrtunity to show cause against the
charges levelled againﬂt the charged officser
during the cour.e of the enquiry. In order to
fulfil .the constluutlonal requirsment he must be
given an opgsortunity to challenge the c<nquiry
report also. ®he Enguiry Officer enquires into .-
the charges, the evidence is rescorded and the
charged offic.r is pernittod to cross-examine the
vitnesses and challeng: the documentary evidence
during the course of the enguiry; But the enquiry

~does not conclude at that stage. The enquiry
concludes only after the material is considercd by
the Disciplinary Authority, which includes the
Enguiry Offic:r's report and findings on charge.
The enquiry continues until tho mattlr is reserved
for recording a Pinding on the charges and the
penalty that may be imposazd. #ny finding of the
nisciplinary Jluthority on the basis of thé

Znquiry Officer's report which is not furnished

to the charg:.d officerx would, therefore, bP without
affording a rzasonable opportunity in this bebhalf
to the .charg:.d offic:r. It thersforesx follous that
furnighing a copy of Lhe enguiry report to the
charged offic:r is ooligatory.
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. The General Manager, (Union of India) south central

Railway, Rail Nilayam, Secunderabad,

The Divisional Railway Manager,Transportation Branch(8G)
South central railway, Rail Nilayam,Sscundarabad,

The Senior Divisional Mechanical Engineer(P)Sec'bad.
South central railway,%e Rail Nilayam,Sec'bad.

One copy to Mr.,B.Nalin Kumar,Advocate, 10-3-29/2,
£ast Marredpally,Secunderabad.

One copy to Mr,N,R,Devaraj,SC for Rlys.,CAT,Hyderabad,
One spare copy.

ot




- 11~=3=-1987 Qne,quashed. - This, however, «ill not

Following the above decision, we hold that the enquify

is Vitiatcd "and the ordsrs imposing the ‘pcnalty of

. removal of service upon the applicant dated 10-12-1986

as confirmed by the 2nd respondent in his order dated

preqludg'the respﬁndgnts Praq %ugplyihg true and.
legible copies of the proceedings and enquiry report

to the applicent and give him an opportunity to make

his rabresentation and proceeding to complete the
disciplinary ﬁroceedings from that stage. If the
respondents choose to continue the disciplinary proceed-
ings and complete the same, the manner as to how the
pcriod spent in the proceedings shoyld be treatud would
depend upon the ultimats result. Nu£hing said herein
would affect the decision of -the Disciplinary authority.
At the same tlme, this order is noﬁ a direction to
necessarlly continue the dlsc1p11nary proceedlngs.

That is entlrely left to-:he discretion of the Jisciplinary

Authority.

'in the result, the applicztion is alloued to

the extent indicated ccove. No costs.,

e | . M/

(B8.N.JAYASIMHA) (3. NARASIMHAMURTY)
Vice-Chairman., Member (Judicial}.
.‘
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