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Vijayawada in letter no.B/P.535/1/1 vol.10-D dated 7-11-1986

&

ORIGINAL APPLICATION NO. 311 / 1987

(JUDGMENT OF THE TRIBUNAL PREPARED BY HON'‘'BLE MEMBER (JUDL.)

SHRI D. SURYA RAQ). %

The applicant herein is a Commercial Clerk of the South
Central Railway and has filed this application questioning the

order of transfer passed by the Divisional Railway Manager,
~

and DRM(P)/BZA letter no.B/P.535/1/1 Vol.10-D dated 5-4-1987,

'communicatéd to him by the DRM rejecting his claim for cance-

llation of ..his transfer order.

2. The applicaht's case is that he was medically decatego-
riséd to C-1 grade and below in the year 1977. He was, there-
fore, not competent to wo:k ag a Clerk-in-cbarge of a Station,
as that post requirés verifying of colours, signals etc,

Despite such de—categorisation. he was on more than one occa-

sion, posted as Clerk in-éharge.of Railway Stations. He,

thus, attributes mala. fides to tﬁe Senior Divisional Superinten-
aent, Vijayawada and the Divisional Railwéy Manéger, Vijayawada
for having posted him as Clerk-in-charge. He states that while
working as Clerk in-cﬁéfge, he ‘was iilegaliy placed under sus-~
pension by the C.P.S.R,, Bezwada, who later hastily revoked :
the suspension, That was in the year'1982. A£'that time; he
was transferred to the Yard Duty, which shouldlnot have bheen
done in view of his medicaLﬂe-categorisatipn. He aileges that
yhile working at Angalakuduru as Clerk i/c, one Chalapathi, an

Assistant Clerk assaulted him. The applicant reported against

this, but no action was taken against the said Chalapathi. Hé

contd.,
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; : L
furtherstates that he had made a complaint to the Senior DCS/
' I

BZA énd the DﬁM, BZA and Secunderabad, referring to certain
irregularities commifﬁed by the said Chalapéthi. The abplicént
states that the Vigilance Inspector, on threat, obtained a
statement froﬁ the applicant and consequently madefertain
mis-representations to the Senior Deputy General Manager
against the applicant. AThis resulteé in the_appliéant's
transfe; from V%jayawada to Hubli Division b§ ﬁhe'DRM/BZA.
The applicaht alleges that the Vigilance Inspector and thé
Senior DCS/BZA are responsible fpr illegal}y transferring
the applicant with mala fi@e reasons_to Hubli. He‘then
made an appeal to the GM, who pursuant to the orders of

this Tribunal in an earlier 0,A.No,580/86, passed the

LN

following order :-

L havevgone through the representation dated
16~11-86"submitted by Shri A.B.Avadhanulu, CNC/
BZA division, He has sent a baseless complaint
to Vigilance Branch against his assistant Shri
Chalapathi Rao, which is unbecoming of a Railway
servant. The performance of Shri Avadhanulu is
not found satisfactory and there are complaints
from public. He has also been punished a number
of times fof various malpractices. V' '

The transfer of such an employee is, therefore,
a salutary step which will tone up the administra- '
t%on and improve the quality of service rendered
tothe public, I see no reason to cancel orfodify

the orders of transfer in this case. "

contd,.
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- consideration, in view of the applicant’'s behaviour in I

s
/3/
.

The applicant conteﬁds that there were never any complaints
against him, that he was never punished even on a single
occagion for the last 10 years, énéfhat therefore, the
transfer is bad:; So far és the cgmplaint against
Chalapathi is concerned, it-is contended that nO'propgr
investigation was made into the complaints against Chalapathi
and that it was not properly investigated into and the.

applicant was punished to cover up the mistakes of the

said Chalapthi. He, therefore, contends that the

transfer is not based upon administrative reasons or

& .

convenience, but becéuse of malafides on the part of the
senior officers and Vigilance Inspéctor. It'is further
staﬁed that transfer to a far-off plécé like Hubli, that
is, beyond the division, amounts to punishmént; The
applicant states that ﬁiskfamily is uprooted by causiné
irreparable harm to him, Relianée is placéd upon the

. . { . )
decision of the CentralAdministrative Tribunal, Principal

: {
{1) : ‘ '
Bench in ATR 1986CAT 304 (K.K. Jindal Vs. General Manager,

v

Northern Railway.)

3. On behalf of the respondents, a counter has been
filed stating that the applicant's transfer is made purely

R ‘ “0 - .
on administrative .grounds and that the decision Per transfer [uwm

has been taken at zonal headquarters level after careful

Fad P

contd,.



b@ﬁ; p

/4/

lodqiné an irresponsible complaint against his co-
employee; It is stated thét the decision to transfer
him Qas taken 'in public interest asf if he was allowed
to continue in the division, it would not on;y affect
discipline and morale of the employees of the division
but alsc seriously affec£ the pub}ic services for which
the organisation is meant éor..'It is contended that
tﬁe transfers are within the disqretion of adminis-
tration and not normalig'interefered by‘the Tribunals,

It is stated that the applicant had underéone various

’ o ac.c.a”lfm& )
prenalties g& different spells during his last twenty

years of service, many of which are due to‘public

complaints aﬁd,misbehaviour with public. He was no
doubt promoted_twice}'but this was bBased on seniority-
cum-suitability. This itself shows that there is no
bias againgt'the applicant by the officers undér wbom
the applicant had beén working. Iéié contended that
under Rule 226 of the IndiaflRailw%y Establishment

Ccde, Vol.I, the railway servants can be transferred

in exigencies of administration . The allegatiodg of

‘bias are denied and it is contended that it is not

borne ocutby record. Insofar as posting of' the appli-
cant to a place which could not be manned.by a person
of his medical category, it is contended that the

V'
contd, .
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.applicant-has requested for his reténtion at the

‘ @l W ' : ]
very stationkﬁhows thatthe main dispute is not in
: , .

regard to the nature of his job. The allegations
of bias and malafides refarding recoveries and

harassment etc, are denied and it is stated that

|
they were orders ofrecoverigf passed by respective
l ] .

competent authorities in accordance with rules in

different periods., It is further stated that the
applicant made only one complaint dated 15-6-1986
to the Senior D.G.M. (Vigilance) against one Shri

K. Chalapathi., One of the Vigilance Inspectors, viz.,

, G .
Shri K.R.K.V, Prasad was deputed to causekfurprise

check and investiﬁate-into tbe'complaint and I he

found that there is no basis for the allegations
made against the said Chalapati. It is-denied that
: : B ' 1 wpp hecaua

" the Vigilance Inspector compelled kimjto give his

statement and it is contended that the applicant

himself on his own was réady and willing to give his
statement which was recorded. It is also denied that

!

the Vigilance Inspector threatened the ® applicant
with divisional transfer.' T~dis-stated~that . - It is
‘further stated that basing ‘'on the investigation report
e A =

L_the complaint and the past service record of the
applicant, the Senior DGM came to the conclusion that
the employee should be transferred ¢ut of Vijayawada

contd.,.
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division, to Hubli Division to prevent him from‘
tampering the records'aﬁd inﬁluencing the witnesses

in the ensuing disciplinary proceeding; relatiné to
false and malicious ailegations against the co-employee,
viz,, Mr. Chaiapaﬁhi; It is stated that the applicant
had no doubt madé,a r represegtation and also filgd |

0.A.N0.580/86 before this Tribunal, and that the

Tribunal while dispdsing of the application directed

the Gene:al Manager to consider thg applicant's
appeal., It is stated that it was dul; considered
and'disposéd rof by thé General Manager by a speaking
order dated 13-2-1986. It is, fherefore, stated that

there are nokgrounds for interference by this Tribunal,

4. = We have heard the learned counsel for the
applicant and Shri N,R. Devaraj, learned Standing Counsel

for the Railways.

5. ' - Two main contentions have been made out by

the applicant, The first contention is that the

applicant has been transferred due to mala fide inten-
tion on the part of the respondents, viz., the Divisional
Officers and the Vigilance Inspector. It is contended that

' : \
the divisional officers havebeen harassing the applicant,

\

contd.,
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that he had been posted to yard duty, that he had been
' _ as

de-categorised medically and posted/in-charge of a sta-

tion m% 177 ¢ involviéng identification of colours and

signals etc. He stated that despite de—categgrization{

: [ WAIPRTR N, 2
he has been posted as Clerk in-charge of yard dutg;andf

Fo-g.l-g Shawld he Tronm@ hy om wh-r\»—[u.. Df o otjﬂ.u-mi—w'a:( f-h&aﬂy W':D

| Lthis itself shows the intention ?f_the respondents to
harassﬁ him. We are unable to agree ﬁhat the fact that -
the appiicant was given such pbstings " wouldémount to
mala fides or harassing on the part of the department.
I£ tﬁe appliéént was aggrieved gf sucﬁﬁostings, he
should have immediately questioned the same by way of
an appeai to tge competent authori;y and got the opders'

§

set aside, and if the competent authoriﬁyp%gjects%his

appeal, then it was alwavs 6pen to him to seek the
Tribunal's intervention. The fact that he had acquiesceq
in sucﬁ postingé and carried out such orders of transfer
would clearly go to show.that thése griévances are appa-

\ .~ rently trotted out only for the purpose of tﬁe present
application.. Insofar as allegation of mala fides against
Vigilance Inspéctor is concerned, apart from mere alle-

gation, there is no proof nor reason why the Vigilance

Inspector should be actuated by the mala fides against

W Preidwiad) o el flotes
the applicant. NeitherkpecordLgstablishestor any proofs
s ‘ the said '

Asoming forth that/vigilance inspector was responsible
for the transfer of the applicant. we, therefore, reject
the contention & that the transfer of the applicaﬂt is

actuated by mala fides.

contd, .
N e/
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"6, The next contentibn of the applicant is that

x®k® his transfer is not in the intere#t'of administra—
tion ahd that it is contrary to the procedure and the
guidelines given by the Railway Rm Establishment Code.
Reliance is placed upon Establishment Serial No.116/67
contained in Circular Letter ﬁB.P(R)227 dated 12-4-1967
issued by the Railway Board )lappearing at page 187 éf
the Establishment Serial Circulars with Classified
Sumhar? (1966 and 1967) issued;by £he CFO, S.C.Railﬁay,

Secunderabad] ; which reads as follows :-

"Copy of Railway Board's letter No. E(D&A)GSRG6 6

dated 25-3-1967 together with Railway Board's letter

No.E(D&A)IRTE-15 of 29-3-62 is forwardedfor infor-
mation and guidance.

Copy of %m Railway Board's letter No.E(D&A)65R46-6

dated 25-3-67 addressed to GM8/A1l Indian Railways
and others,

Sub: Transfer of Railway Staff whose conduct is
under investigation.

Reference Board's letter no.E(D&A)62RG6-15
dated 29-3-1962 wherein it was laid down that
non-gazetted staff whose conduct is(inder inves-
tigation for charges meriting dismissal/removal
from service including those -under suspension,
should not be transferred from one Railway Admi-
nistration to another till after the finalisation

of the departmental or criminal proceedings against
them., The Board have considered the matter further
and have now decided that non-gazetted staff against

whom a disciplinary case is pending or is about to
start, should not normally be transferred from one
Railway/Division to another Railway/Division till
after the finalisation of the departmental or
criminal proceedings, 1rrespective ofwhether the
charges merit 1m0051t10nof a major or a minor
penalty. ‘

contd..
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Railway Board's letter of 29-.3-1962,

Sub: Transfer of Railway staff whose conduct
is under investigation.

Cases have come to Board's notice that staff
whose conduct was im under investigation were
transferred from cone Railway to another, which
made it difficult to finalise departmental proceed-
ings. The Board. have, therefore decided that

non-gazetted staff whose conduct is under investis .

gation for charges meriting dismissal/removal from
servic , including those under suspension, should
not be transferred from one Railway administration
to another till after the finalisation of the

departmental or crimital proceedings against him."

case against

. It is contended that the/applicant was under investi-

gation and a decision had been taken that charges should

) lapnad covmsed
be framed against him. In such circumstancegt Shri G.V.

Subbarao contends that the Railway Beoard's Circular

. - ought
directly applies and he . ... not to have b&en transferred .

from Vijayawada division to Hubli Division. Shri Devaraj,

standing counsel for the respondents, on the other hand,
contends that thefircular limits the transferronly from

one railway to another and it does not apply to trans-

R
fers from onedivision to another division within the

Thie cohbonF o cannd be acceplrec] AL
railway. [ & reading of the Circular discloses) that the

- alsv

Railway'board's :: létterLPrehibibar transfers frangfekrs
) f : ;

from onﬁgivision to another till after the finalisation

of the departmental prdceediﬁgs. Shri Devaraj has

thereafter contended that the injunction is not absolute
' 1 Civeanlar

and all that M says is that normally such transfers

should not be affected. The question, therefore, 'is

contd..
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administration has,
whether the 3u.:. " |.:/in this case, sufficient reasons

for makiﬁg a departure from the_normal procedure of npt‘
transferring a non-gazetted employee during the pendency .
of a disciplinary case. For this purpose, we have
called for the relevant record. The record produced
before us shows that. the applicant had made a COmpléint
againsﬁ one Mr, Ch;lapathi,-his co-clerk at thelsémé‘
station, to fhe_VigilanCe department and the matter was
investigatéd iﬁto by én Insbecto:l who submitted a report
in the matter. On the basis of that report, the Vigilancé
_Departmént of the S.C.Railwaylcame to fhe conelusion
phat.the allegatiohs made by the appiieénf ;gainsp Shri
Cﬁalapathi are motivated)aﬁd that no action need be
taken thereoqk and that disciplinary proceedings should
A1 e Apphitaund” haan
be 1n1t1ated for the false complalnt made by\\he appdi -
magt to the Vigilance Department. Apart therefrom, the
Vigilance was of the view that penalty proceedings
should be initiated for other acts of misconduct like
replacing of_a muster sheet ﬁo-suppress the:  fact of
N . .
his absence from duty, declaration of high amounts of
private cash contravening instrucfions, attending the
Sr.pCs's office QiFhout being summoned and marking in
‘the musterAs if he had attended thé office on official
work ete., On this.lthe divisional authorities kag at

contd., -
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Vijayawada took a view that tﬁe aéplicant be tfansferred
out of the division. Tﬁe fact that the- applicant: was
transferred on these grounds also is.cbnfirmed by the
order of thé General Manager, who thle rejecting the
appeal of the applicant has stateq that the transfer is

based on the fact that the applicant had sent baseless

/
assiskoanl”

allegations against his appiitant, Mr. Chalapathi, thét
his performance WQS not foﬁnd satisfactory, that there
were complaints'from éhe public'against him and that

he had been punished a number of times for various mal-
ﬁragtices.‘ The counter filed states that the applicant's
transfer was on administrative grounds singe the inten-
tion was to prevent him from tampering with the records
gnd witnesses if he was allowed to remain a; Angalakuduru.

It is obvious that the record dcoes not disclose that this

was the reason for transfer. The reason for the transfer

is that a decision has been taken to frame charges against

him and that, therefore, he should be tranéferred. The
question is wheﬁher it was necéssary to transfer him out
of thedivision.depérting from the normal procedure pres;
cribed by ﬁhe Railway Board in its circular letter cited
above.. It was held gy the Full Bench of this Tribunal in

ATR 1988 (2) C.A,T., 116 (Mamlesh Trivedi Vs. I.C.A.R. &

another) that any order of transfer must be in public

contd..
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interest and in exigency of service on administrative‘
grounds.’ It must not be in colourable or mala fide
e#erc;se of power, It was furthgr héld by the. full
bench that the order-of'transfer must ﬁqt be ordéred
arbitrarily. It was no doubt held!in the Full Bench
dgcision thét transfer mgy'be on administrative grounds
and one of the groundé Gould very well be Fhe allegations
themgelves, provided no finding is given on the allega;‘
tions themselves. Viewed in this light, no doubt merely
on the allegation that the applicant had made abaseless
com?laint against Sri Chalapati, iﬁ fould be argued that
the applicant could be transferred. But the full Bench
wéé neither considering nor was its at£ention drawn‘to
"the embargo put by'the Railway Boaré in regard to transfer
‘ Whih ¢ Cohe was Wl Wanashi ek m
.from one Division to anothery The-Railway'Board's‘ins-
truction is no doubt not absoiute and it would be open
to the auéhorities in a propef'gase to effect transfer
T admiaddab ve Gromdh L
from one div;sion to anothert.but then so¢e reason mast
"be contained in the record or there must be a conscious
decision of ﬁha competent authoritf th it is departing
from'the_policyér theguideiine.preséribed. I£ is necefv

ssary to examine whether such a conscious decision is

taken,

comtGer
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7. As already held by us supra, the question of
transfer being vitiated orfrala fide on colourable
exercise éf power doesnot arise. The transfer order

- . ‘ ﬂ/\ﬂ'

;n the instant case is alspk?ased upon a finding of
misconduct on the alleéatipns—made against the appli-
cant as the enquir@%% vet to be commenced. However,
the real and only reason for transferring the applicant
both asAstateéry thé Vigilénce Department and the'
General Managef is.tﬁat he made baéeless alléga#ions

against Chalapathi which was the subject matter of

the proposed chafge against him. The General Manager

has added that he had been punished in the past on

v !
severaloccasions and- that there was also complaints

from the puBlic. The m® punishments relate to 1981 and .
earlier years, that is, back. No record is produced

to Show complaints by the public against the applicant\

at Angalakuduru where he was working. Hence, the only

reason for his transfer out of the division is his

having made a false complaint'againét'Chalapathi for

which it was proposed that chérges be framed against

the applicant. In view of the Réilway Board's Circular,
. . s : . \

without establishing these allegations, would itbe open

to the respondents to transfer him on the ground of
' [

administrativgintérest. Earlier it has been held

by the Principal Bench of this Tribunal in ATR 1986(1)

’.‘-’
CAT p.304 (K.K. Hindal Vs, General Manager, Northern

contd
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Railway) in regard to transfer as follows :-

- "ese..Though the étate was not bouné‘to
enunciate a policy in this regard, in which
case each individual transfer when quéstioned
would have to be considered on its merits,
oncég policy is enunciated, any action not
conformlng to it would prima facie Séunsupportable.
A very strong case would have to be made out to
Justify the deVLatlon from the declared policy. .
Like every other adminlstrative order, an order
of transfer also must conform to rules,if any,
framed, and poiicy, if any, enunciated by the
Government. Even if, there are none, an order
of transfer cannot be arbitrary or discriminatory,
for that is a Constitutional requirement which
every order must satisfy." ‘

In the teeth of the policy of the Railway Board mm that
non- gazetted employees should not be transferred from

oné division to the other when his conduct is under

-

invéstigation_or till the disciplinary case is%inalised
and in the absence of éither the note-file or the counter
seekiqg to justify why deviation is squght fortransferring
the applicant from one division to another, it would

follow that the transfer of the applicant from Vijayawada

division to Hubliftivision is arbitrary.

contd. .
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8. We would, therefore, set aside the impugned
order of transfer of the applicant from Vijayawada
division to Hubli division in letter nos. B/P/535/1/1/
. o« '
Vol.10-D dated 7-11-1986 and 5-4-1987 of the respon-
dents. The applican£ himself states that he is not
anxious to stay at Angakakuduru; In the circumStances,
we would observe that it is open to the respondents
A . . e .

to postthe applicant at any station within Vijayawada
division and that the applicant would be liable to
carry out!li. such orders.of transfer without any demur.
With these divrections, the application is allowed.

But in the circumstances of the casge, there will be

no order as to costs.

’/fgg%pgﬂkmbﬂAhdr- . C:%yﬁ.§L~\>h(;‘7;ZD

(B.C. MATHUR) ~ (D. SURYA RAO)
VC, Principal Member (J)
Bench. '
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