IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JAIPUR BENCH,
JAIPUR
Dated of order: j3-+10.2003
CA No.€23/92 JPR (CA No.912/89)
Anupam Mandal &/c Shri A.K.Mendal vr/c¢ ¢.Ne.781-A, Railway
New Cclony, Feta Junction, Rajesthen.
.« Applicant
Versus
1. Union of 1India through the General Manager,

Western Railway, Churchgate, Mumbai.

2. Divisie¢nal Reilway Manager, Western Railway,
Kota.
3. Senior Divisicnal Operating Superintendent

(Estt.), Western Railway, Kota.
.+ Respondents
Mr.vVined Geoyal, cocunsel for the applicant.

Mr. Anupam.@g@:@mgcounsel for the respondents.

CORAM:

HON'BLE MK. M.L.CHAUHAN, MEMBER (JUDICIAL)
HON'BLE MR. A.F.BHANDARI,MEMBER (ADMINISTRATIVE)
ORDER

— s e A eam

PER- HON'BLE- MR. M.L.CHAUHAN.

The applicent hae filed this COA thereby praying
for the fcllewing releifs:-
"1, The letter dated 16.1.8% may kindly he directed
to be revised =c as tc treat it as if the
petiticner was perwitted to take up the test as

SC Guard and his candidature may ke considered

against the roster pcint No.37.

2. | That the final panel dated 27.10.89 may be
directed tc be revieed so as to include the name
of the petiticner while cenegidering his

candidature at rcster point Ne.27 and to assign
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corresponding position in the panel.
3. The respcndents may be restrained from reverting

the petitioner."

2. Brief facts o¢f the cese are that the applicant

was initially appcinted es Guard Grade-C and he jcined as
such on 5.10.76. Next post in the hierarchy was that of
Assistant Trains Ccntfcller. Thi¢ post waskfilled)in the
ratio of 25% from diret recruit Traffic Appentices and 75%
fror ranker quota thrcugh selecticon cetegoriwise according

tc Sistribution as under: -

SM/ASM category - 30%
MVI/AMVI/Sr.TNC - 15%
Guards - 30%
2.1 It is alleged that the epplicant being eligible

for heing promcted as Aseitant Trains Centreller (ATNL)
was directed tc discharge duty of higher pest of ATHNL frem
January, 1985 and he waz also promcted vide crder Jdated
27.6.86 (2nn.22). It is further alleged that since the
poeest of ATML was to be filled in from 4 categoviess viz.
25% from direct recruit Treffic Apprentices and remaining
75% frem ranker cuvota in the monner as etsated above, the
respondents issued z 52 pcint model roeter which provides
the peints of reservaticn categoriwise. Copy of the said

mcdel roster has been placed on reccré ag Ann.AZ., Further

case ¢of the applicant is that &= per this mwecdel roster
pecint Ne. 2, 37 and 47 were reguired tc be filled in by
promction from the Guards belcnging tc SC category. It is
further alleged that after issuvance of the mcéel roster
first promoticne were made vidzs order dated 1¢.2.77
(Ann.A4) and in all 12 persons were promoted as ATNL.

Thereafter vide order 12,2.81 (Ann.A%), four perscns vere
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pqomotgé. It is further alleged that thereafter vide order

i -
édted 9/10.8.84 (Ann.A6) 9 mcre persons were promoted as
[

T

ATNZI (Ann.A6). In this way in ell 25 persons had already

4

bren promoted as ATNL. Further case of the applicant is’

',VA/that 15 more pbsts of ATNL were sought to be filled in by

promotion. For that purpcse, vide cémmunication dated
23/24.6.88 (Ann.A7) it was notified that a reqular
selection will be held for preparing the panel for 15
posts. It is further stated that the respondentes vide
letter dated 15.12.88 (Ann.A8) issued a liet of eligible
candidétes fer congideraticrn for the purpose cof preparing
the panel in which name of the epplicant &ié not figure.
Consequently, the applicant made represecnteticn dated
27.12.88 (Ann.A?), He was psrmitted as general candidate
in the written examinsticn and he ¢gualified the written
test, se can be seen from letter Jdated 5.9.8% (Ann.AlO).
The grievance of the applicant in this CA is that prior tc
issuance of communicaticn dJdated 23,24.6.88 whereby 15
posts of Section Contrecller which is alsc known as ATNL
were notified for Fhe» purpose of regular selection, 2g;
points of the roster had already bez2n copsreted upcn and 15
more points were to be operated upon. Thus, according to
the applicant, zs per 52 point roeter (Ann.A3) atleast 3
SC Guard were required‘to be considered for promotion. The
respondents have not reserved any post of Guard (SC) vide
letter dated 22/24.6.88 (Ann.A7). The applicant ought to
have been ccnsidered against point N¢,.37 earmarked for
Guard (SC). It is oﬁ these facta that the applicant has
filed the present application thereby praying for the

aforesaid reliefs.

3. The reepondents in their counter have stated that

Y



BN

: 4.:
2 persons belonging to SC community from the category of
Guard had already been promoted as ATNL, as such posts
could not have been reserved for SC from Guard categoryaéaQ5
per 40 :cint rcster on the face of the stay order'granted
by th%épﬂon'ble Tribunal as the quota of SC candidates ih
the cadre of ATNL is fulfilled. In the reply it has also
been stated that against point No.2, Shri Phool Chand Arya

(SC) has been promoted against Guard category.

4, The applicant has filed rejoinder. 1In the
rejcinder it has been stated that atleast 3 candidates
were required tc be promoted from Guard Grade-C (SC). The
applicant has also annexed with the rejoinder, copy of the
letter dated 21.6.83 (Ann.Al5) whereby 13 vacancies which
were asseseed for selection to the post of ATNL, 5
vacancies were reserved for Station Master/Assistant
Station Master category including one for SC and one of ST
category, 5 for Guarde (including one ST) and 3 for Yard
category (including 1 SC), contends that one Shri
B.S.Verma (SC) whoese name appeared in the said eligibility
list was not promoted against the reservation boint
earmarked for SC candidate. As such it is denied that the
respondente have operated 2 pcints for Guard Grade-C (SC).
It is further contended that Shri B.S.Verma (SC) has been
wrongly considered tc have been appointed against Guard
(sC) catgory. Thus, there was a backlog of 2 Guards for

the post of Guard Grade-C (SC).

5. We have heard the learned counsel for the parties
and gone through the material placed on record.

5.1 The main contention of the learned counsel f¢y
the applicant ie that as against 3 vacancies reseYVLJ #r;

.
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Guard (SC) only one person has been promcted. The
applicant was entitled to be considered for promotion to
the post of ATNL against SC Guard quota against point
No.37,vae such action of the respendents in including the
name cof the applicant in the eligibility list as a general

candidate 1is ‘illegal. The 1learned counsel for the

aprlicant further submitted that the applicant is working .

"as ATNL since January, 85 and he was alsc promoted on ad-

hoc basis on 27.6.86 and in case he is reverted at this

byl A
stage he will suffer irreperable loase and as such he eeﬁig%i

not be reverted from the post of ATNL.

5.2 We have ccnsidered the submissicns made by the
learned counsel for the applicant and we are not inclined
to accept the same. At the outset, it may be mentioned
that as per letter dated 4.12.76 (Ann.A3), égfpoint'roster
was laid down regulating the intake of staff from variocus
categeories eligible for selection and promotion to the
pest of Section Controller which post ie also known as
ATNL. According to this letter, point No. 2 and 37 were
reserved for Guard (SC) whereas point No. 22 was reserved
for Guard (ST). This letter in para 4 further clarifies
that ocut of 3 categories meant for promotion to the post
of Section Controller/ATNL, cycle of 40 point roster with
reservation are as under:-

1. Guards- 30% = 2 8C (Pts.Noc.2 and 237), 1 8T

(Pt.No.22).

2. SMs/ASMs -~ 230% = 2 SC (Pts.No.l0& 29) 1 8T
(Pt.No.5)

3. Yard Staff/AMVI 15% = 1 SC (Pt.Nc.18) with 1 SC
and 1 ST pointes as spare.
Thus from this para it ies clear that only R bﬂﬂ%

of SC were reserved fcr Guards against point Nz2 ad DF «

&
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The contention of the learned ccunsel for the appliéant
that 3 peinte were reserved for Guerd (SC) is incorrect,
as can he seen from para & c¢f thies letter that spare pcint
Nc.47 was recquired to he filled in zlternatively between
Guards and SMs/ASMe at pointe 47/48 of the Roster in every
alternate cycle in the follcwing mannsr:-

"Next Cycle 47) SKs/BSMs.

48) Guards

49) SMe/ASMs

50) Guards

51) Yard Staff/AMVis.

and reverted bkack tc the roster as in para 3
above in the third cycle".

Thus practically there were only two posts meant
for Guerde in the category of S£C zgainst point No. 2 and
37. The respondents in their reply have categorically
stated that one Shri Phceol Chand 2Arya (SC) was premoted
from the category c¢f Guard (&C) againgt pcint No. 2. This
fact ie also clear from the letter dated 13.2.81 (Ann.aS5)
wherein the name c¢f Shri Fhccl Chand Arya, Guard appears
at Sl1.No.4 2nd whce har heen prcecroted as ATNL vide this
letter. Thu=, pcint Nc.2 stands already exhausted. The
respondente have specifically alsc stated in para 2 of
their reply that two perscns belonging to SC community cof
Guards had 2lready heen promcted as ATNL, as such one more
reserved post of SC frem Gunards catagory as per 40 point
roester cannot be filled in on the face of the stay order
granted by this Hon'hkle Tribunal as the quota of 8C
candidates in the cadre of ATNL is fulfilled. Thus, the
question which recquires cur consideration is whether even
if according tec 40 peint roster, the vacancy ie required
to bhe filled in frem SC Guard category, can further

prometion be made from that category in excess of quota
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prescribed for that category with respect tc number of
posts.

5.3 According to us the matter is no 1onﬁf res-
integra and is sqguarely ccvered by decision of the CAT,
Calcutta Bench in the case of Dwaraka Nath Das and Ors.
ve. Unicn of India and ors., (1989) 9 ATC 526. In that
case total number of sanctioned pcst in the grade of Chief
Clerk were 12 and applying the ratio of 15%, two poste
were required te be filled in frow reserved quota. The 40
point roster system was fixed on the basis of fixed ratio.
The respondenﬁs in that case have stated that 4 vacancy
points, namely 27,28,29 and 30 are due to be filled up.
Out of these, pocint Nc.28 is reserved for SC candidates as
per 40 point roster. The cther 3 pointe are available to
generai category candidates. Accordingly, they have
called three times the number ¢«f eligible candidates of
the resp@ctive cemmunities to apéear in the test. The

Hon'ble Tribunal held that by blindly applying the roster

peoint rules in the manner indicated, the respondents are

creating a situation by which the employees of the SC

community are being given more than dcuble the quota of
the number of poste due to them. Instead of two out of 12
poste to be given to the reservation quota, the
application cf roster point would result in 4 posts to
that community in that cadre of Chief Clerk/0S Grade-II.
In this connecticn the Hon'ble Tribunal also relied upon
the judgments of the Madhya Pradesh High Court in the case
of G.C.Jain ve. Divisicnal Railway Manager, Jabalpur
thereby quoting the fcllowing observations:-

"The 40 point roster, which was the medium for

the reserved candidates, would also come to an

end and came tc be applicable provided the limit

G
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of 15 per cent of 7% per cent total of 22k

percent o¢f the reserved candidates has been

reached. The Railway are not dJustified in

applying 40 point.roster as and when vacancies

occur in any grade."

| The Tribunael agreed with the above conclueion and

also applied the decision of the Allshabad Righ Court in
the case of J.C.Malik ve. Union of Indja. It was held that
mechanical application of the roster point system would
result in exceseive resgervaticon for the SC community
denying reasonable oppertunities to th%pembers of the
other communities.
5.4 In the instant case also, as per Ann.A3 only two
poets are meant for the category of Guard (SC). According
to the reply filed_by the respondents, twe posts stand
already filled in. Thus, we see no infirmity in the action
of the respcendents if vide letter Jated 23/24.6.88
(Ann.A7) while preparing the panel for 15 posts out of
which 6 posts were reserved for Guards including one ST,
no reservation was provided for the category of Guard
(sc).
5.5 This CA ie alsc liable tc be dismissed yet on
another gqround. Ae can be seen from letter dated
23/24.6.88 (Ann.A7) 15 posts were notified for the purpose
of selection to the pcst of ATNL, out of which 6 posts
were reserved for SM/ASM category (including 1 SC and 1
ST), 6 for Guard category and out of which only one was
required to be filled from ST category whereas 5 were
meant for general category. The applicant has not
challenged thie letter. Subsequently vide letter ‘dated
15.12.88 a penel of eligible candidates based on the

aforeeaid notification was prepared in which name of the
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applicant 4did not find mention. However, the name of the
applicant was subsequently included in the panel as
general candidate. He appeared in the written test and
cgualified the same vide letter dated 5.9.89 and he was
asked to appear in the viva-voce test and in the viva-voce
test he was not selection ag a general candidates and as
guch could@ not be promoted tco the post of ATNL. Therefore,
the applicant cannct be permitted to contend at this stage
that he ought tc have been considered againet the category
of Guard (SC) once he has appeared against the general
category. Mcreover, the post of Guard (SC) was never
notified by notification dJated 23/24.6.88. In case the
applicant wee aggrieved that the vacancies have not been
pfoperly werked out and one post cught to have been filled
in from the category of Guard (SC), he should have
challenged the impugned crder dated 23/24.6.88 (Ann.A7).
Thie having not dJdone, acccrding to us, the applicant is
not entitled for any relief.
5.6 Now let us consider the last submission made by
the learned counsel for the applicant that he has been
discharging duties of the higher post o¢f ATNL since
January,85 and he was alsc promoted vide order dated
27.6.86 (Ann.2A2), a=s such he should nct be reverted after
a lapse of long periecd. In thie regard it is suffice to
gay that ar can be geen from Ann.A2 corder dated 27.6.86, 9
perscne were promcted/posted as ATNL cn ad-hcc basis.
There is a note Nc.4 with thie order which ie relevant in
this case, is as follows:-

" T7ill] such time item No. 6,8, and 9 joined to

work in control office in the meantime to meet

with the shortage in contrel coffice S/Shri

A.K.Mandal (SC) Guard Kota Gr. 330-560 (R) and
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Shri S.C.Pandey, HTNC Kota controcl Gr. 425-64Q

(R) may be utilised to work in control cffice,

Kota as AINL in Gr. 420-750 (R) temporarily on

ad-hoc basis in stop gap arrangement with

immediate effect which will not confer any right
for their permanent retention as ATNL."

Thue from the porticn as aqueoted above, it is
clear that the applicant was never promoted on ad-hoc
basis. Services of the applicant alongwith other person
were utilised to work in the control office, Kota as ATNL
temporarily on ad-hoc basis in stop gap arrangement till
person mention at item Nc. 6,8 and 9 doined to work in
control office. Thus, it was a purely stop gap arranagment.
When the selecticn to the post of ATNL was mede on regular
baeis»and when the applicant was not selected, he filed
this OA and obtained stay order ageinst his reversion vide
order dated 27.11.89 which ie still operztive. Therefore,
servicese of the applicant were utilised in the control
office, Kota as stop gaep arrangement till regular
selection was not made to the pest of ATNL and thereafter
he continued by virtue of the stay granted by thie
Tribunal, as such the applicant has no indeafisible right
to continue against the higher post o¢f ATNL whict
accofding to the respondents is s=afety operation post
relating to movement of trains and being a public utility
services of great important and has to be filled in by th
qualified perscns.

5.7 At this stage it may alsc be relevant to mentio
that the respondents have filed MA No0.263/03 thereb
placing certain facts on record. In this applicatién i
has been stated that during the pendency cof the OA mar

developments had taken place. The applicant had appeare




in the selecticn held in the vear 198%, 1993 and 1995 and
has since failed. Thus, he has no right tec holéd the post
of Assistant Trains Controller despite being called and
appeared in the said selections. The respcndesnts have also
placed on record copy of the attendance sheet of the said
gelecticn and final panel prepared therecn vide the order

as Ann.MA/1 ccllectively. It is further submitted that the

- applicant even failed in fhe selection helé in the year

2001 and bv th1s eapplicaticn they have reaquested that the
interim stay may be vacated. It is further mentioned in
thie application that this matter was kept pending as the
metter was éqb—ﬁudice hefore the Hon'ble Apex Court in the
case of ﬁ;C.Malik. Now' the Apex Court has decided the
matter thereby ‘confirmihg the decisicn rendered by the
Allahabad ]High Court. Thus, in view of what has been

t

stated above, no direction can be given to the respondents

not to revert the applicént from the post of ATNL

especially whén he is not eligible to hold the post as he

has not qbé;ified the requisite selection test for the
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post of ATNL.

6. Fcr the reasons ntafed above, we see nc force in

K

this OA. Ir ia’ accord1ngly d1sm1=sed with no order as to
- f

costs. Intérim stay granted on 27.11.89 and coeontinued

thereafter | Lha]l etands vacated.
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(A.K.BHAND ?' )

Memwber (A)f% ) : Member (J)




