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Govind Sharan 8rivastava

Petitioner

Mr, K. Thawani

Advocate for the Tetitioper (s)

. Versus

Union of India & Others

Mr, U.D, 8harma

CORAM :

The Hon’ble Mr. Gopal Krishna, Vice Chairman

Respondent

Advocate for the Respondent (s)

T{. Hon'ble Mr. 0.P. Sharma, lember (Administrative)
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congidevation of the applicant's casze. The applicant was
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Jr.Technical Aszizitant (DO) a2 on 21.12.1238 "(Annxz.2A7) in
which &hvi Bhanwarlal Mesena hasz PFzen shown at 81.No.d wherzas

the zpplicant has been shown at S1.MNo.5. The applicant made a
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sentakion to the auvthovitcies to vevisz hiz seniority as
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rer rulss but the respondenﬂ i
(West=zrn Pzgion), Jaipur has rejected th: represcentation vide
order Annz.Al dated 15.2.1991.

3. According o the =zpplicant Shri Bhanwarlal Mezna Jot
earlier.promotion‘by virtwne of bheing ST candidzate. It has besn
laid Adown in a number of Jjudgments that whsvrs a Jjunior

bzlonging to & racervad cabegory gsis promctiion on the bhazis
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zgservation jumping over his ssniors, hs canno
penzfit of higher seniority in the promotion posi
whznever psarsons 128t behind are promoted they rvegain their
1 sznicvity in th: promotional post as they had in the
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lower post from which they had been promoisd. In casz the

applicant i not considered senicor to Shri Bhanwarlal Meena,

their repls have taken a preliminary objection to  the

mazintainability of the applicacion. Accovrding to them, the

prepared on provisional
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basie and had been civeonlated vide lestier dated 30.2.1289 and

days from the dace of izsuve of the s&id lettesr. The appliceant
Aid not make any rvepriseniation ragarding the seniorit;

assigned to him in the zaid list. It was accepted as final

vide letter daced 7.7.'89 (Ann=.F2). Theveforz, the applicant
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iz now zstopped from challenging it afizr & lapaes of mors than

the application iz bavrved by limitation. On mzrits, they have
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1 fthat since &hri PRhanwarlal Sharma was promoted as

r.Tzchnical Azsistant (DO) carlier than the applicant, the

former was senior to the applicani. Both Shri Mzena and the

applicznt were oconsiderzd by the DPC which met on 15.10.'24
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but Zhri Mezna was sel:zcted against vacancy vreszrved for 8T

candidate, whavezs the applicant was promcted later, on
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Azzistant (DN) when he comez within the Zone of considevation.

5. The reszpondent No.4 in his reply has stated that he is
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seniority lizt of Jr.Tzchnical Aszistant (DO). The applicant
was promotsed to the =aid post about 6 months later and
therefore, hisz name wazs placed ac S1.Mo.5 in the =aid list.

One post of Jr.Technical Assistant (DO is resszrved for ST

jul

candidat.
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and he has vightly been granted promoticn to the
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£iled by ithe vespondesnis Mos.l to 2, in which, hz hzs intsv
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ion is barvved by limitation. Hs
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S
has statzd that he cams o _kHQW' about the wraons Seniofity
assigned to him conly during January 1991, His representation
ajgainst assignmeni of wrong geniority (Annz.A2) was decided by
the vespondznts by  Annx.Al  dated 15.2.1991. Hence, the
applicatidn £iled by him on 25.2.1991 cannot ke vejected as

barvred by limitation.

7. During the avgumentzs the 1lzarned counssl  £or the
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applicant relied upon ihe order of the Allahakad Beach of ths

ribunal in Vir Pal Singh Chouhan & Ors. Va. Union of India &

junior belonging to a reserved category geis promotion by
jumping over his seniora on  acoount o
junior cannot cleim  protection of seniority against his

eratwhile zenicor who was waiting £for hi ance £or promoiion

m
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but could not be promoted becaussz of vessvvacicon. In this

P2

order the Tribunal held that the psrsons senicr in the lower
cadre from which promotions tool: place 3should gzt back his

seniovity on promocion to ths higher grade. He also relied

a) A Jznardhana Va. Union of India & Ors, AIP 1933 32 769

k) State of Punjal Vs. Hiva Lal & Ovs, AIR 1971 sSC 1777

On the point

monich, shovily thevzsafier, ithe applicant's application could

not ke treated as barred by limitation.

gincz the applicant had not objected Lo the provisional

to challenge it now. Fegavrding mevits of ths cazsz, ths
or  the vespondents MNos.l o
cepted principle now was that a perzon appointed to the

promotion post earlisr is to be veckeonsd ag szniov
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who iz appointed to  =2uch posi latzr. He relisd upon the

judgment of the Hon'bhls Supreme Couri in Davam Chand Va.
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7ana State Electricity Boavrd & Ora, 1282 (&) SLE &40,

wherzin +the quzetion of of  seniovity Lo a person

L

promotzd  on the basis of veszrvation waz considered. The

Hon'bl= Court held ithat where th: promoticn to the
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highzr post was on a vegular hbasis, ithe senicrity of tha

promoted official had bto be L:uLuu_d from the Jdate o
the velevant vulzs. He zlzo relisd upon chz Full Banch
judgment of Punjak & Havyana High Court in Jaswant Singh &

Ors. Vs. the S:zcretary to Govi. of Punjak, Bducacicn Deptt. &

o

Ors. 1989 (4) ELP 257 wherein the High Courit had held that

appointment or promoicion o that particular cadrs, a3 oncs
persong arve promot:d they form on: clazs and the langth of
servics in that clazzs would z2lone be th:z baziz of dstsrmining
the repfessntation made by the
applicant against +the senicrity was a bilatzd ons  and
therefore, this would not exiend limitaicion in favour of the
applicant. For this View, he vz2lizd upon the orvdsr of the
Evnalulam Bench of the Trikunal in N.[.Palachandran Fillai Vs.

Ceniral Adminizstvacive Tribunzal (1995) 29 ATC 150,

cited befo us.
7 firet talz up the przliminavy objsction raissd on
behalf of the rvespondents Noa.l to 2. Th: fact remains that

Annz Al datzda 15.3.1991 deals’ with cie applicant's

on marits. He has not been informed by this communica
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ths applicant came ©o know =z2kout thz reasons
for aszignmeni of sseniority lowsr than that granted to

czspondent No.4. Therefors, f£ovr this veason &8 alzo in the
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intzrest of justice, wz hold that the application does not
dzserve to ke rejectea o the technical greound of limitation.

11. As regavrds the merit of the case, ths lzarnzd counsel
for the applicanct hezvily velied uwpon the ordser of the
Trikbunal in Vir Pzl Singh Chouhan's case. We have car=fully

gone throvgh the s=said order. No doubi the substancz of the

ratio of this ovrder is ithat a Junior bhelonging Lo a resevve
category when promokbsd te a2 highsvr post on the Lasis of
reservation will not continme to bz racloned senior on the

omoted posi after hiz ersitwhiles 3
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nicr in ths lower grads
(from which hoih are promeited to thz higher post) is also

promotad to thz higher post and the erstwhilsz =senior will
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Tribunal has analysed and vaferred to various judgments of
Hon'ble Suprems Ccurt and various High fourts. The above
conclusion arvived aib by the Tribunal is mainly based on
principles of equity. Thers iz however, no judgment of thz

n'kble Supreme ‘Cdurt relizd upon by the Trikbunal which
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clt thiz point and whoss vatio is the s3ame as
that 1laid down hy the L1Lnl 1 in its ovder. The Tribunal has
alss veferved to ithe judgmenic of the Allahabad High Court in
vz ocase of J.C.Malil Vé. Union of Indi: (127&8) 1 SLE 344 in

which the point decided is whither reservation is againsc

vacancies ov &against posts. Thare i3 also vefzrence to a

Fes )

judgmani of

ribunzl in which of couvrsse the ratio is practically the same



&s laid down by the Trikunal in ics order.

12. Az regavds the Judgmznt in A.Jznardhana's czs2, tche

judgment and we do not £ind in it anytching that supporis the

cr

contention of the applicanit. The learned counsel for the
applicant  had velied pavticularly upon pava 18 of this
judgment. We do not f£ind anything in this paragraph which is
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The Jjudgment in Hira Lal's cas: also doss not hslp the

applicant a
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paras 12, 23, 26 and 28 . thiz judgmeznt but we £ind that
here are only 12 paragraphs in this judgmeni. Pesgavding the

judgment in Genzral Managsyr, Southsrn Ply.'s case, this was a

judgment of 5 Judges of the Hon'ble Supreme Court. Hon'ble

dzasenting  judgment in  this case. The majority in  this
judgment held that ressrvations contemplakb:d by Aviicle 16(4)

can be mads not merely to inircial vecrulitment buib alsce to the
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13. In Tavram Chand's cazse ~ghd  guesition  involved  was
regarding determinacion of seniovitcy of members of ths szrvice
in Haryans Staites Blecivicity Board.

Punjalh PWD (Elzctvricity Pranch) Provigional Szrvice Clazs III

()

(Subordinatz Posts) Fules, 1952, which were applical

servics, saenicvity of parsons ssvving on probation or in an
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cfficiating capacity waz to be desiermined in the ordsr
dates of their appointmantz. An sxception to the rulz was that
if a person is promoted temporavily to & post 2avlier than his
genior, for reazons other than the ine
thsy will taks rank iInterse according to &

geniority in the class from which they wsr:z promotsd. Tha
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not been granted seniority in acecordancs with the date of his
appdintment to the promoticnal post on the ground that his
&ppointment tq the promotiona posic was  tempovary and
therefors it £2ll within the excepition refervred to above. The
Hon'ble Suprems Court held that appointment to the promotional
£ reservation was a vregular appointment and

it was not pursly temporary appointment to £a2ll within the

was to hz recloned from thz datz of his
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appointment to the promotion post
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ctherwise iz senior to the one who iz appointesd latsr.
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Hon'ble Supveme Couri in Tavam Chand's case and thz Full Bench

judgment o2f the Trikwnral in V. Lavminarayanan's case, the
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the ovder

thz Allzhahad BRench of ths Tribunal in
vir Pal =Singh Chouhan's case is no longer good law and
therefors, it need not be followed. |

17. In the instant cass, we £ind that M‘PU“&@“L lHo.d was
appointed"bm the bromotional post of Jr.Technical Assistantc
(DO) akout 6 wonths earlier than ithe applicanc. Both the
é;plicant and vezpondent No.l were considerad Ly the zame DEFC
h2ld on 16.10,1984., The said DPC had recommendsed 3 candidaces

for qeneral catzgory and one candidate each for 32C and ST
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spondent No.4 was selecied against the vacancy

reszrved for ST candidate and was promotsd on 20.10.1931. The
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applicant waz thereafier promofzd on L2198
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the applicant in th2 post of Jr.Technical Assistanc (DO).

Therefore, the applicant is not =ntitled to any vrelief in the
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