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OA No.1170/92

TPIBUNAL, JAIPUR BENCH,.JAIPUR

Pradeep . Kumar Vyas, IPS S/c Shri Laxzmi Navain, pozted as

Superintendent of Police, Churu, Rajasthan
.. Applicant
Versus
1. Union of India thveough ths Sscrztary to the Govi. of
India, Ministrvy of Home Affairs, North Block, New
Delhi.
2 The State of Pajasthan through ths Szscretary to the
- "ﬁq§g Govt. DOP and AR: Govi. of Rajssthan, Jaipur.
3. >”%:§\Shri Vagsudeo Verma, IPS, Superintendent of Police,
AR
ﬁlbhalawar.
veoCi '
f7f@hri Mangphool  2ingh Poonia, IPS, Supér 1tendent  of
» gff//Police (Vigilance) Jaiput.
Nf?péé,
’ Shvi WN.K.Patni, TIPS, Superintendznt of Folice, CID,
Jaipur.
6. - Shri Kalyan Mal Sharma, IPS, Supsrintendent of Poliée,
Bharatpur.,
7. Shri Mohan Singh Bhati, IPS, Superintendentc of Police,
Sawaimadhopur.
8. Shri Rameshwar—Singh, IPS, Superlrcendznt of Police.
Doongarpur.
9. 'Shri Shankar  Surolia, Ips, Supzrintendent, CBI,
Jaipur.
10. Shri Banwarilal Sharma, TIPS, Superintendent of Folice,
Rajasthan State Bureau of TInvestigation, Jaipur.
.. Respondents
OA No.1l171/92
/Nand Kishore, IPS ©/o  Shri Shvam  Behavri, working  as
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Suparintcendent of Police, Pajasthan State Burzau Sof
Investigation, Jalsbi Chowk, Jaipur.
| .. Applicant
. ‘ Versus .
1. Union of India through the Z2zcretary to the Govit. of
India, Ministry of Home Affairs, North Block, Rew
Delhi.
2. Tha State of PRajasthan throuvgh the Secrztacy to the
Govt. DOP and AR, Govit. of Rajasthan, Jaipur.
3. Shri Vvasudea Verma, IPS, Supesrintendznt of Police,
Jhalawar.
4, Shri ‘Manphoo" Singh Poonia, IPS, Superiﬁfendent oﬁ .
Police (Vigilance) Jaipur. 2\
5. éhri N.K.Patni, IPS, Superintendent of Police, CID,
Jaipur.
h. ‘JEShri “alyan Mal Sharmz, IPS, Supsvintendsnt of Police,
';éigigzz,haratpur.
7.1 " Shri Mohan Singh Bhati, LPS, Supzrintendent of :wlice, ¢ -

Sawaimadhopur.

8. Shri Rawmeshwavr Singh, TIPS, Supzsrintendent of Police,
Doangarpuf.

9. Shri  Shankar Surclia, IPS, Superintendent, CB{B

. Jaipur.

10, Shri Banwarilal Shavma, IPS, Supzrintendent of Police,
Rajasthan Statz Bureau of Investigation, Jaipur.

.« Respondents
Mr. P.V.Calla, counsel for the applicants

Mr. U.D.Sharma, counsel for respondents No . 1

CORAM:

Hon'ble Mr. Justice B.S.R

0

ilote, Vice Chairman
Hon'ble Mr. N.P.Nawani, Administrative Member

s




L Senioritv Rules of 1988) k= declared ultra-vivres of Ar

w

Order

Per Hon'ble Mr. N.P.Nawani, Admlaistrative Member

It is proposed to dispose of the above mentioned two
Criginal applications by this common order
relief 'sought and guestion of law involved are similar. .For

R

nce, we are taking up OA No. 1170 of 1292.
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2. The applicants have praysd that respondent No.3 to 10

may be declared Junior to the applicants and the vyear of
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allotment 1981 to respon

1983 to  resnondent  No.5 to 10 ha declared illegal and

Py

respendents No. 1 and 2 be directed to allot the year 1984 or
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any other subseguent vyear to these

alternative, it has hean praysd that Rule 3(3)(ii) of the Indian

Police Service (Regulation of Seniority) Rules, 1988 (for short

cles 14

[N

[l

and 16 of the Constitution of India and ths zame may be struck
down to the extent it provides for allotment of vyear to
promotees, who were appointed in the =senior scale after the

applicants.

3. Some of the fects which are undisputed ave that the
applicants are the direct recruit Indian Police Service (for

short 1IPS) officers having qualified in 1983 Examination and

=

given 1984 as the year of allotment. A copy of the Presidentlai
Notification appointing them to the IPS is at Aﬁn.AZ. Both the
applicants were granted senior scale in the IPS vide order dated
26.2.1988 (Ann.A3) and assumed the charge on 27.2.1988 (F.N.).
Respondent No.3, Shri Vasudeo Verma, RPS (Rajasthan Police
Service) was appointed under Ruls 9 of the Indian Police Service
(Cadre) Rules, 1954 (for short, Cadre Rules of 1954) on the

cadre, pos of Commandant, IV Battalion, RAC on 24.5.1988

|
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(Ann.A4) and his pay was fixed in the senior scale of IPS under
Rule 4(5) of the Indian Police Zervice (Fay)! Rules, 1954 (for
ghort, Pay Rules. of 1954). vide the Presidential Notification
dated 2.12.1388 (&nn.A5) issued by the Government of India (for
ghort, GOI), Ministry of Home Affairs (for short, MHA), three
officers, including respondsnt No.3, were appointed to the IPS
under the powers conferred by zub-rule (1) of Rule 9 of the IPS
(Recruitment) Rules, 1954 (for short Recrunitment Rules of 1954)
read with sub-regulation (1) of regulation 9 of the Indian
Pnlice Service (Appointment by Promotion) Regulations, 1955 (for
short, Praomotion Regulaticns of 1955) and allocated Rajasthan
Cadre wunder the Cadre Rules of 1954, The a;plicants are
agarieved by the =enior position given to respondent No.3 and

.

gome other officers (reapondents Nos. 4 .to 10) in the Civil

18

- Lists publish=3 as on 1.11.1989 and 1.1.1991. They made detailed

represehtationé Jated 20.1.1%97 and 32,1.1992 respectively to
Secretary to GOI, MHA and 3p2cial Secretary, Govt. of Rajasthan

in Department of Personnel and Administrative Reforms, which,

according ts the reply filed by reapondent No.l, were duly

considered and decision vrejecting the same was communicated to

the State Government vide letter dated 11.5.1993 (Ann.RI/1).

4. ~-o_ We have heard 3hri P.V.Calla, learned counsel for +¢he
{

applicant and 5hri U.D.Sharma. lesarned =ounsel for respondent

No.l, the Union of 1India. We have also examined all the

pleadings, documsnts and the relevant rules/reqgulations.

5. ' After carefully considering the pleadings and the
argquments advancad before uns, we are of the opinion that the
controvergy in this OA can really bhe fécussed into the core
question whether it wonld be Senicrity Rules of 1954 or the
Seniarity Rulea of 1983 that would be applicahle for Jetermining
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the aeniority of rhe reapondont Noo?b and other promotee of{icers
arrayed as respondenta Nos, 1 to LU, li answer turng out to be
in\favour of Seniority Pules of 1923, we will also examine if
Rule 3(3)(ii) of the Seniority Rules of 19!3 is ultra-vires of
Articles 14 and 16 of the Constitutisn of India as alleged by

the applicants. To sonsider thess isgsuea, we will also have to

examine other relevant rules/requlations in view of the inter-

connectivity that is bound ko be a feature =f such comprehensive

‘scheme of rules anA regulatisns framed under Section 3(1) of the

All India Service Act, 1951.
A, Before w2 proceed ko examine and decide the questions
posed in the preceeding paragraph, it will be useful to extract

the provisions in the2 relevant rulez/regqulaticns:-

’ RN
'\ "cadre Rules of 1954
Rule 9. Temporary appointment of non-cadre officefs
to cadre posts.-
(1) A cadre post in State shall not be filled by a
- persaon who iz not a cadre offiscer except in following
case, namely:=-
(a) if thers is no =uitable :adre officer available
m—l for filling the vacancy.

Pravided XXX XXX
(h) if the vacancy iz not likely Lo last for more
than three months:

Provided : XXX XXX

(2) A cadre post 3zhall not be filled by a person who

is not a cadre officer except in azcordance with the
following principles, namely:
(a) if there is a Select List in force, the

“ ‘appointment or appointments shall be made in the
f



n the ;Service under clause (a)
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order of names of the officers appear in the Select: . 'l

list:
XXX XXX XXX, X
i
Pay Rules of 1954 g
b .84 XXX XXX

Rule 4(5). The initial pay of an officer of a State
Police Zervice who haz been appointed taihold a cadre
post in ah offi«:iating capacity in anecordance with
rule 9@ »f the Indian Police 3ervice (Zadre) Rules,

1954, shall be fixed in the manner apecified in

)}

action III of Schednle II.

]

action ITI of 3chedule II: (i) The initial pay of a
member of the 3tate Police Zervice appointed to
officiate in a wcadre post shall be fixed in
actcordance with the principles enunciated in Section
I.

Pecruitmant Rules of 1954

Rule 4. Method of recruitment to service.- (1)
Reiruitment to the Service, after the commencement 6f
these rules, =shall be by the following methods,
namely:
(a) by a competitive examination: '
(h) by promsticon of sobztantive members of a Staéé
Police Bervice.

b IX¥ XXX
Rule 6. Appointment to the Service.- (1) All

appointmanta ko the

these rules shall ks made by the Central 3overnment

and no such appointment shall be made except after

racruitmant hy one of kha methods specific in rule 4.
(2) The initial appcinktment of p2rson recruited to

. of sub-rule (1) of
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Rule 4 ahall bo in the ﬁnninr.timn scale of pavy.

(3) he Inltlal appolntment. ot persaons recruited te
the Servise undevr clause (b) of the sub-rule (1) of
rule 4 in 3accordance with the provisions of - the
Indian Ponlice Service (Appointment by Promotion)
Requlationa, 1955 shall be in the senior time scale

of pay.

Rule 9.Recruitment by promotion.- (1) The Central

Government may, on the recomma2ndation of the State

]

Government consernad and in consultation with the
Commissinn, recruit to the Servise persons by

promotion, from amongst the (subhstantive) members of

s}

a
requlations as the Central Government may, after
consultation with the State 'éqvernments and the
Commigsion, from time to time, make.

XXX xEX XX

At
B2

Promotion Regulations of 1355

Regulation 9. Appecintments to the Service from the

Select List.-(1) Appcintment of the members of the

0]
4

¥

State Pnlice Sarvice to the

2
[y

‘ervice shall be made by

c

o

the Central Governma2nt on the recommendation of the

State Government in the ovrder in which the names of

membars of the 3tate Police Service app=ar in the
Select List for the time beging in force.
XXX XXXx P

Senicrity Rulzs of 1954

=

ule 3. Assignment of year of allotment.- (1) Every
officer =<chall he assigned a vyzar of allotment 1in

accardance with the provisicns hsreinafter contained

1o

tate Pnlice Seorvice in as~cordance with such
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in thes2 rules.
(2) XXX KK XXX
(3) The vear of allolkment of an officer appointed ko

the S

D

rvice after the commencement of these rules,

sﬁall be: -

Q@ hilvape the ~Ffficer is appointed to the Service
on.the result of a Eomp&étitive exawination, the yeaf
f%ilowing the year in which such examination was
held;

(b) where an offi. - is appointed to the Service
hy premotion in  ascordance  with ~rﬁle 9 . of 'tﬁe
Recruitment Rules, the year. of allotment of the
junior-most .among the officers recfu;teq to the
SerVice in accordance with rule 7 of theée'Rules, ;}o
nffiniated econtinuously in a seniar past from a date
earlier than the date of commencement of such
nffiziatizn by the former. A

" Pravided that the year of allotment of an officer
appointed £o the Ssrvices in accordance with rule 9 of

the Recruitment Rules who started officiating

cdhtinuoualy in a senior post from a date earlier

than the date on which any of the officers reéruited;

»,

to the Service, in accordance with rule 7 of tholde

Rules, acu stavted officiating shall be determined ad

hn

»]
ot

hy the Central Govarnmant in consultation with

th

1))

State Government concerned.

Rule 6.Gradation List.-— Thers zhzil he preparsd every

vear for zach State Czdre and Jointk Cadre a gradation

liat consisting <of namez of all officers borne on.

that cadre arranged in order of seniority in

accogdance with the provizions of rules 4,5, S5A and

/.
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Seniority Rules of 1988

XXX KRR ' AXX
Rule 2.Assignment of year of allotment.- (1) Every
nfficer shall be assigned a vyear of aiiotment in
acenrdance with the provisiona hereinaftefﬁcontqined
in these rules.

(2) The year of alloktment of an cfficer in Service at

the commencement of these rules shall be the same'aa'

has been assigna2d to him or may ke assigned to him by

the Central Government in accordance with the rules,

orders and instructicons in force immediately before

the commencement of these rules.

(3) The year of allotment of an officer appointed to .

the Serviece after the commencemént of these rulea
shall be as follows:-

(i) The year of allotment of a direct reérﬂit
officer shall bz the vyear tollawing the vear 1n thch
the competitive examination was held:

XXX ' Yy XXX

(ii) The vyear of allotment of a promotee
officer 2hall be determined in the following manner: -
(a) For the service rendersd by.him in the State
Police Service upta twelve vears,‘ in the rank not
below that of a Deputy Superintendent of Police or
equivalent, he =chall ke given 2 'weightage of fdur
years towards fiwation of the yzar of allotment;

(b) he schall also be given 23 weightage £ cone vyear

for every complzted threes yearzs of ser

el

period of twelve year, referred to in sub-czlause (a),
subject to a maximum weightage of five years. In this

caleculation, fractionz are to be ignored;

(c)ﬂthe weightaga menticned in $ub—clause (b) shall

riz2 bheyond thel”
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be caleoulated with effect from the year in which the
officer iz appointed to the Service.

Pravided that he ahall not be assigned a year

of allotment earlier than the year"of allotment

.

assigned to an officer senior to him in the Select
Liet »r appointed to the Service on the basis of an
earlier Select List.

Rule 5.Gradation List.- There shall bhe prepared every
year for each State Cadre or Joint Cadre a gradation
list consisting of the name of éll officers borne on
that Cadre arrangéd in order of seniority.

Rule 8,Repeal and Saving.- (1) The Indian Police
Service (Regulation of feniority) Rules, 1954 and all
other rules corresponding to the said rules in fo:}e
immediately hefore the commencement of these rules
are heraby repealed.

(2) The =eniority of the officzers appSinted to thé
Service prior to> the =coming into force of these rules

chall be determined in azcordance with the Indian

Police Service (Regulakion of 32niority) Rules, 12541

in forze on the date «of their appointment to the

Service.

.)

)]

o

fervicea Manual, 1992 Ed. A.E.RKulshrestha, Capital

Law House, Delhi - 110 0322,

For other Rules/Requlations -~ All 1Indian Service

Manual EJd. PR.N.Mishra, dind Fubhlishing House, P.B.

No.1-022, Allahabad- 211 0O1.

We can now advert ko Lhe qmes;fcm of the applicability

ource: For Sszniority Rulez of 1951 - A1l Indian

N

enlority Rulez az framed by us

‘ in paragraph 4 of this
/
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" order. The rontention of the applicants "in these ths is that

while they were promated to the senicr scale of the IPS on

27,2190, the reapandent No,3 wan apnointad in the nenior meale

of the 1M vide oider dalerl Ko IR 'J'IIP' ' é‘upfﬂ lannts!

contention is that fhn" were thus prmmutnd to the 'senior sca]e,"

situated ‘
of IPS earlier than the respondent’ Ho._ and s1m11arlyibersons

named in para 4(vii) of the 0a (raspondents Nos. 4 to 10) were .

also appointed to senior zcale of IFS after the appointment"ot.'
the applicants bnt despits this, theze p=rs ns have been shown

gsenior to the applicants in the Civil Lists published as ,qn{

1.11.1989 and 1.1.1991, which is illeqgal because the seniority

of the applicants qua the osthers is to be determined on the

basis of 1954 Rules. It is alan sontend2d that as per rule 8(2)
of 1982 Rules, the seniority of thef applicants is to be’
determined in accordance with the seniority Rules of 1954..Tﬁ§7
official respondent3s have controverted such a claim. They haveh
stated that the Seniority Rulea of  1954 were ' repealed _On

27.7.1988 by Seniority Pules of 1%23 and Rule 8(2) of the
Se rity Rules of 1922 specifically provides that the seniority
nf afficers appointed pricr to the.coming into force of théée
rules shall be governed hy tha Seniority Rules of 1954. It iév.
therefora, '2antended on behalf of the cofficial respondents that
year of allotment (seniocrity) of 1984 already assigned to tﬁe
apnlicants under the provisionas of ‘Zzniority Rules .of L954 
standas as final and there is no'quéstign:of redetermination‘bﬁ 
their year o»f allotment. It has further been contended that Eﬁe
appointment of respondent Mo.2 in the IF3 was notifiedildn
2.12.198¢2 i.;. a datkte after 27.7.1988 and hence Seniority Ruieél‘
of 19882 were applicabls: to him and he was assigned year.'oﬁ
allotment ‘as 1981 correctly as par urovisions of the séid

Senisrity Rulez of 1932 an] other promotee cfficers mentioned. by

the abpli?ants hava also correctly kean assigned vyears df
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allétments of 1982 andA 1923, The leavned counsel [%br the
respondent Ho.l has referred to the cases of IﬂSﬂ (sCs)
Association U.P. and Ors. v. Union §f Tndia aﬁd ors.(f1993(1)
SLR 69: Syed Khalid Rizvi v. Union of. India hndiqra.1 1293 (1)
SLR 89: Union of india and ors. v. S.L.Uppal and ors., 1996(1)
SLR 671: M.Bhagyanathan MNadar v. Union-of india and ors., 1995
(31) AIC 540 (CAT) and Dr, H.K.Sinha and org. v. Union 6: India
and Ora.,1990 (14) ATJ 171 in suppcet <€ all his contentions and

we have given our respectful attention to these. cases,
8. We have given our serious consideration to rival
contentions and have also gone through all the pleadings and

examined the relevant provisions in the rules/regulations., The

~ . . h S
aﬁﬁiicant were selected for appointment in the IPS on the bas.s
2R o

Q .
of 1983 Examination 2and were appcoint:d to the IPS by the

e
' i
PR BN

Promidantinl‘Nnh|ﬁ\uﬁt|un liatied |7.4.1WHW[ a copy of whicg han
been annexed by the applicants a3 Ann.A2. Undonbtedly, the
Seniority Rules of 1954 were in operation at that time. In terms
of rule 3(3) (a) of the Seniority Ruloa' of 1854, they weare
assigned the vear following the evamination i.e. 1984 as the
vyear of allotwent. The applicant have thcmﬁelves stated in para
4(ii) of the "2As that they are "direct recruit in IPS of 1984".

’

The\gﬁficial reapondenta hava, of courée,'contended that thgy,
have rightly been assigned the year +f all-tment (seniority) of
1284. Tt is an undisputed fast that the Seniority Rules of 1954
were repealed and the new Seniarity Rulea »f 1988 were brought -
into force with effect from 27.7.19%9, Rule 8 of the Seniority
Rules of 1928 has also heen evtracted under para 5 of this
order. The gproviaisn relating to rep2al 2f Seniority Rules of

1954 as incorporated can ke seen in subfrﬁle (1) of Rule 8, A;

plain and fair veading of the sub-vrule (2) of the said Rule 8

further pr;yides that the senicrity of foicers appointed to the
- h '

- K . .
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Service priecr Lte soming Inko [orce ot these vules (i.e. the

Beninrity Rulea of 198/1) shall he «luimmlnéﬂ in fi@‘,i"(v.l'4:i'éil1(!§ with

the Indian Pnlice Service (Regulation of Seniority) Rules, 1954

in force on the date of their appointmeﬁt in the Service. The’

abpointment nf the applicant in the IPE. was made bn,l7.4.1985(

copy filed by the applicant an Ann.A2) In which it is al&ﬁ

.mentioned that "the President is pleased ko appoint folldwing

candidates who cnmpleted succesasfully 'at the <Civil Services
(Main) Examination, 1983...."; In the cas=2 of S.L.Uppal (supra),
it has heen held that "seniority of an éﬁficer appointed into
the TIAS is determined according fo  the seniority rules
applicéble on the date of appointment in;ﬁhe IA3". This judgment

of the Apex Court also applies in the case of IPS, as the

"rules/requlations for all thes2 Al)l India Service are analogous..

The applicants were appointed to IF3 on 17.4.1985

Rﬁiéé_of 1954 were vrepealed only in 1923 with the promulgation -

I

of new. Seniority Rnlea of 1988 w,z.f. 27.7.1983. It is,

therefore, clear that the Senicrity Rules of 1954 were

applicable on the applicanta and having aucceeded in the
Examination of 1983, they were correctly assigned the year 1934

as the year of allotment in terms of Rule 3(3)(a) of the

Seniority Rules of 1954, The y=ar of allotment (seniority) in

respect of officzrs belonging to &the All India Services,

including IPS, is determinad only cnce fopl;heir entire service
life and having been dstarmined at thevﬁééinninglwf the Servicé,
it is final and doces not changa thareafter. There is absolutely
no amhiguity in the Saniority Pules but we can still draw
support from the decizion renderzd by thg:PaEna Bench of thié

Tribunal in the zase of Dr. H.E.Sinha and crs. v. Union of India

and ors. (1990) 14 ATC 171, wherein it was, inter alia, held
that~the vyear of allotment is assigned only once and once it is

assigned, flthe 2sfficer's 3eniority i3 detsrmined on that basis,

/

. The Seniority .
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it becomes final. In the present case, the seniority ruloﬂ of
' 1954 were in force when the applicant were appointed in the IPS
and we find no infirmity in determination of the "ea: of
allotment as L9984 in terms of provisions cf aoniotitv rulou of

1954, The applicants have alao in para 5(b) of the. OA have

— - 4

e

i

contended that as per Rule 2(2) of the Seniority Rules of 1988,.

the seniority of the applicants is to be determined  in

acrenrdance with the Seniority Rules of 1954. We are not clear as
to what exactly the applicants seek to convey through ,thié
‘*contention. It has been made alear in Rule 8(2) of the Seniority
Rulee of 1988 theat the maniowvity of officere appointod‘to‘the

Service prior to the coming into force these rules shall be

' e determined in acoordanze  with Seniority Rules ' (“f}M:554
Therefore, the year of allotmznt (2eniority) of the appli;ants
/éff;f - -as8 already dgtermined under the provisions of the Seniority
/4/:?’ " Rules of 1954 stands and there is no question of ré-

AL P

ST determination «of their seniority. We are, therefore, of the

. | sl
w..-:;;;;-,,auz;.;a.,:f.g.,am:.‘cenﬁiif/hred opinion that the year 1984 as the year of allotment . .

. DTN el
i, allotted to the applicantz is correct oml final,
I //
—
9. The othev contention »f ke applicants regarding

sEpiority issue is that they were prom:zted to the senior ﬁcale

of the IPR on 27.2.19238 whereas respondent Mo.3 was appointed in
the aenior ascale of the I'PS vido mrd@r'qntnd 25.4.1928 and thus
the applicanta were appointed Lo the genior scale earlier than
. . 1_» tespondent Mo.3 and respondenta No.3 couid not have, therefore,
N baen mada menlor ta Fham: neh o contontlion is not suataihgbie

in law aince there arve apecific provialons in the Seniority

Rules for determining the aeniority of direct recruit. and

promotee officers. Az already discussed above, the seniority 6f

the applicanta, as Jdirect recruita Jualifying in the examination

nf ﬁ? ‘/was correckly dsterminad 2nd they were given the year

e — e e




of allotment of 1984. We have also cbmeAto the conclusion that
gsuch determination of year of allotment ia done only once and is
final. Reapondent No.,3 wam appointed in tue 118 by‘ the
Presidential hotification dated 2.12.1988 In eﬁ@rciao of the
powera conferred by nub tnle 1(1) of Rule 9 of the Recruitment
Rulea of 1954 read with sub rzgulation (1) of Regulation 9'_ of
the Promotion Regulations of 1945, Rule 9(1) of the Recruitment
Ruleas of 1954 as extracted in pavra 4 of this order provides for‘
recruitment hy promotion. Such recruitment to the Service bv
promotion ia made by the Central Government on the
recommendation of the State Government concerned and in

consulation with the UPSC. Sub~regulation (1) of Promotion

’ ijegulations nf 1955 has also bheen extracted in para 4 and a

N

biégh. reading of the =aid sub-regulation will show that-
appointment of the ma2mbzrs of the 3tate Police Service (for
shqrt SPS) shall bhe made by the Cantral Sovernment in the order
in which the names 9»f the members of the SPS appeared in the"
select list. It ia, therefore, clear from a reading of Rule 9(1)
of the Recruitment Rules, 1954 and Regulation 9(1) of the

Promotinn Regulations, 1955 a3 referred in the notificaticn

dated 2.12.193% that the name of veapcndent Ho.3 was in the
gselect 1list and his appointment/promoﬁion to IFS was from-
amongst the substantive members of the SPS. It is not disputed
that the amznded ESeniority Rules ~f 1938 came into force on
27.7.1988, Respondant MNo.3 having been appointed to IPS vide
notificatinon dated 2.12.1932 was, therefoare, covered under the
Seniority Rulea of 1928, Pule 3 of the Senicrity Rules of 1948
provides for assignment SF vyear of allotment to the IPS
officerg. This Rule hasz been extractzd in para 4 of this order.
A plain reéding of the =aid Rule will indicate that Rule 3(3)(i)
provides for assignment of the year’ of allotment to direct

‘recruite and the provisicn remain un-altered in the Seniority

A
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Rules of 1322 viz. that the year of allotment of a directﬁ_ﬁ

rncru1t ~fficer shall ke the year follewing th2s year in which

fhe rompetlrlvn examination was hald. Rule 3(?)(1) provldes for
fhe manner in whizh the year of allotment of promotee officer
shall be determined. Brisfly =ztated, Rule 2(23 )(11) provides for
the manner weightage is te be given to offlcers promoted from
SPSs. Under’Sub-clause (a), for the service upto‘lz years in t:he‘l
rank notb belaw that of Deputy Superintendent of Police or
equivalent, a weightage of four years is'given towards fixation
of tﬁe yeér nf allatment. Undar sub-clause (b) weightage <f one
year is also given for every completed 3 vearas of service beyond
the period of 12 years subject to a maxiumum of 5 years. In sub-

clause~(c), it is ‘provided that weightage mentioned in sub-

-~

clausey{h)swv.e.f. the year in which the officer is appointed ta '

7
the Service. It is noticed from a comparison between the

Seniority Rulea of 1554 and thaose .of 1323 that as far as

determination of the a=
min
>

concerned, the amendad Senicrity PRulez of 1932 provide for a

ﬁ

niority of the promotee officers .is

different system of zssignment of year of allotment to promotee
officers. It may nnt he out of place of mention here that as
obeserved by the Apex Court in the case of IAS {SCS) Associaition
up (supra) that "Seniority Rules of 1951 yere manéded after it
was brought to the nctice of the Government of India that there

~.

is a wide disparity in the Jifferent 3tates in the promotional

4

avenues from kthe 2kakte 2ivil 3ervice t£o All India Administrative -

Serivce. The Estimate Zommittes of the 7th Lok Sabha too in its
77th  Report highlighted the injustice". The issue was

deliberated and ultimately resulted in incorpération of the Rule

3(3)(i) in the Seniority Pules of 1938, Respondent No.l, the

Union »f India, have enclozed as Ann.P-I,'1 a copy of the Govt.

nf India, Minigtry of Hom

e

Affaire letter Jdated 7.2.1989 1in

which detailsd calculatizns have besn given on the basis of
WhiChl reiggndent Uy.2  waz assigned 1931 as the vyear of
/ . :



- than 25.4,1939 when respondent 1o.2 was given the Senior Scale,

. 24.5.1983  (Ann.A4) and the Saniority Fulss of 1951 could not ..

-of promotion to the

allokment . (1 has Lesn menl foned  1hat yespondent Nl had

rendared 21 veara of service in the xrank not below that of "

Deputy Superintendent of Folice or aquivalent and, therafore, he

was given a total weightags of 7 years!in‘éérms of Rule'3(3)(ii) ‘.Q
of the Sentority Rulan of 1048, We hnvn'thnFnlly axamined the.
provisions incarporated in Pule 3(3)(ii) and the assignmént of;ﬁ
the year of 19221 as tha year of allotment in respect of'

respondent No.2 as per lektter dated 27.7.15%39 (Ann.RI/2) and

find no infirmity in the allotment of 198l as the year of

allotment in respect of respondent lfo.3.

10. The applicants have als> claimed -that gince they were,'

. . . 5
promoted to senior acale <f the IFE on 37.2.1933, a date earlier

the applicant have ta ke treakted senior o respondent No.3. We

]

find no' force in this contantion of’~uﬁ$'applicants. We havé-
alread§'come tolthe concluzion that the year of allotment in IPS_;
is assigned to the officers in terms of - provisions of the”
relevant Seniority Rulaz at the time of thﬁiF appaintment in the 
Service and it ias den2 only once an&, iw - final. There is no;}?

provision in tha relevant rules’regulaticn o consider the date’ .

enlor

197

1)

an IPS officer. We alsa note that reaponderi No.3, while he was . -
atill a member of RFS and ha-d not yet been appointed to the IES, |

was granted tha Eenicr 3calz of the IPS vide order dated’

have bheen appliad to him while he was still aCRPS officer.

l11.. .~ As rcan bhe seen from the Cadrs: Fulzs of 1954, extracted.

L)

in para 6 of this order, PRule 9 provides for appointment of a -
non-cadre officer to a cadre post in excervional circumstances.

The very.;itle of the £aid rule is "Temrcoary appointment of-

A

cale in detefmining the sgeniority of "
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6535§> non-ecadre officers to Cadre Poat". Such exception have been
clearly stipulated ir the said rule itself. It can be noted grom

~1 NE w? v

gub=clauvae (a) Al () Lhal auch nppulnhmﬂqfﬁ Han e :gao;nod,to

- only if there is no auitéble cadre officer évai?ablexfog'filiing ,' {

' the vacancy and if the vacan:y is not likely to last for more.—
than three montha. Under the proviso to these sub-clauses, it is
4§rovided that the State Government is reguired to take approval
of the Central Government 1{f ¢the conditions mentioned in
provisos apply. In sub-rule (2} of Rule 9 of the Cadre Rules of
1954, it is further provided that if a cadre post is reduireﬂ to

' be filled from cut of the officer(s) whose name figure in the ‘=~

Select List, it should he done in the order in which the name of

officers fiqgure in tha Selact List. The intention of the Rule 9
' -
\ :

of~the Cadre Rnles of 1954 is ko permit tampofary appointmex'\of
- 5N\ .
g 2‘ a ﬁ%h;cadre officer (whether in th2 Selact List of not) for a
1%1( ’ shorE period as an exzepkisn, in thes special circumstances
1 ' . .
Wj'\ stipulated in this Rule. Otherwise, the normal vule is that a
&§§ﬁQEr“-ﬂqadgé post‘shall not bhe filled by a perzon who is not a cadre

s\l Lyt /',/
officer. The order dated 24.5.1%33 (Ann.dd) clearly states that

Shri Vasudeon Verma, RPS (reapondent lc.2) is appointed urnder |
Rule 9 of the IPS (Zadre) PRule, 1954 to the cadre post of
Commandant, IV Bn. RAT. The =3ame order also stipulates that ﬁis
pay‘is fixed in the Zenior 2cale of the IFS under Rule 4(5& ot
the Pay Rules of 1954, It is, therefcre, qJuite clear tha£
reapandent MNa.2 was only temporarily appyinted on officiating
basis to a zradre post of IES vide Ann.AQ and at that time, he
was still 'a member of the State Pclice 3Service and not IPS.

Thus, the «case of the rezpondent Ho.? eould not have any'

relevance to the IF3 ZSenicrity Rules, si~ze the respondent No.3
continued to be a memher of the 3PS till 1> was appointed to the
IPS, after more than 2ix msnths lakter, on.2.12.1988 vide Ann.AS.

Accordingly we hold that the 3ates of promoticen to Senior Scale

nf IPS, 2f the applicanta and khat of reapondent HNo.3 have
Ji /

e

f e £ e w e e am——
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absolutely no relevance to the assignmeht of year of allotwéht

(seniority) to either the applizants or the respondent No.3.

12, The applicanta have aJso, i in the alternative, .
challenged the vires of Pule 3(3)(11)'af.the Seniority Rules‘gf,”
1988, The said rule is extracsted in para & of this order. Iﬁ
paragraph 2 of this ordsr, w2 have alv=zady brlefly stated the
background whlch led to the promulgation of the new Seniority
Rules of 1922, In fact, this background has been mentioned in
the judgment of Hon'ble the B3upreme Court in the case of TAS -
(sc8) Assonciation (supra). It is evideh£ therefrom that it was |
noticed that there was wide disparity 4in the promotion
oppértuni;ies of the officers of the State Service (feeder to
/;%?%ff“phree All India Services) and it was giving rise to injustice.

| _ iﬁ fact, in the said case, the Apex Ccurt had examined the ruleﬁ'
3(3) Bf the Seniority Rulasa. Hon'hle ubg Supreme Court observed
that‘ "there is no vested right to seﬁiority' and the same; is'
variahle and defeazihle ky operaticon df:iaw." The Apex Court did
not declare any part of rule 3(3) fbfv the Seniority Rﬁlés
violative of Articlesz 14 and 16 of the-Cpnstitution of India.”it
has alsn tn be noted that it was only after an elaboréﬁe.
exercise; involving evaminations and cmnénltations, that the hewg
Seninrity Rules of 1288 were broughtvinfo the statute books:by
the framers of the Rules. It was 'féjt\ necessary to des»rlbe
briefly this background only to show that Rule 3(3)(ii) of-the
Seniority ‘Pules of 1938 reflests the intent of the Central
Government to clothe a Aeliberate nnl_vy decision of removiﬁg
injuatice and rationalise promotion. epportunities in diffefén;
States with statutory powers. Normally, this Tribunal does not
intervene with such policy, clearly laying down a system of
weightage to bhe given to promotee orfficers in determining their

year of allotment as providad in rule 3(3)(ii) of the Seniority

Rule7 nf 1922, as long as it i3 not abriktrary and unreasonable.

&--——mm“-_h_h~h
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13. The role of the "Tribunal i3 nnt to rewrite a statute

but only to expound it; to enaure that 1t does ﬁot_ give

‘unbridled or arvbitrvavy powers to authority so as to violate the

mandate.of Article2 L1 and 1é of the Constitution. We fiﬁd that
rule 3(3)(ii) has been incorparatad in the Seniority Rules of
1988 with a specific purpose by the framers of the rules, which
was to remove the injustice and the disparity in the promotion,
opportunities amongst EF3 officera in differeant States. It has

been well accepted principle of the service jurisprudence that

the classification between direct recruits and promotees is-

reasonable so as to serve diffarent purposes. In case of direct
| .,‘. s ri A

recruits the law entrants Lo infuse the new blood in the system .

5 N

and in the case of promotees, the law also wants to exgkbit

\\

exper%&rce and supertise of the primctées. The persons belonging

N

to one zlasz =anncot camplain of vi-lation of right of equility
with reference to certain advantagrs or dizs-advantages provided
to thef class as long as =such classification is reasonable. In
ourlytonsidéred cpinicon,  the ;lassification between direct
recryits and promotees hazed on different’source ~f recruitment

with different ohjectivezs is reasonable and it has been accepted

as such for all these years. Having reéard“ to their long

halh ]

experience, if certain advantages are granted ts the proma- sea

in the form of 2 zystem of weightage on the hazis of their
h

service and exparisnce in the Government, the direct reecrnits

cannot make any grievance of the same; It is within the
functicns  of the execukive Lo frame rules/requlations td

implement an administrative palicy which it, in its wisdom,

feels necessary. We, therefore, find no justification to declare.

Rule 3(3)(ii) of the Zenicrity Pules of 1932 as wultra-vires of

Further,

the Articlez 14 and 14 of the Constitution of India.

thj/impugnei rules are analogouz o rulez in respect of IAS and

b 77
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IS that have been in existence for the last more than twelve .

A e L

it

yeara and thay have naland the !'e‘aiﬂ"«_\t* the time, Accordingity
1 those rules almo nonignment of the year of allotment has: been'.
‘ .made to very large number of promotee officers based on (th: af

ayatem of welghtags an prmvlﬂad in Fhore rnlaa, We) therefuvpc*

- T

are of the conaideved opinlon that rule 3(3)(4141) ‘of the“

Seniority Rules of 1988 is not ultrémvifes of the Articles 14

{.
i and 1A of the Constituticn of Tndia. 4

14. In view of the discusaions recnrded above, we answer
the questiona po3ed in para 4 of this c¢rder in the manner that.

the Seniority Rules of 1923 are the on2?s applicable in the caue

of respond?nt‘NQ.E, az als> the other reapondents NHos. 4 to 107

-
. there is no infirmity in assignment of ears of allotment to
. these respondents and rule 3(3)(ii) of ‘.t,h'e Seniority Rules -of

1988 'are not.  ultra-vireas of Articles 14 and 16 of the.
Constitution of India.

~
PEERN
AN

15. The Original Applications are, therefore, found to'be
devoid of any merit and are .accordingly Jdzsmissed with no order

as to costs.
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