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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JAIPUR BENCH(lEi?,f
o

J Al P UR.

O.A. No. 1017/92 Date of decision: 12,10.93
VIJAY KUMAR : Applicant. ' -
, VERSUS’ ‘
UNION OF INDIA & ORS : Respondents. :
O.A. No. 1013/92 o ST o :
' PURSHOTTAM LAL B Applicént._
VERBUS

UNION OF INDIA & CRS T SRR
0.2. No.' 1053/92, B - | B
SHANKAR SINGH .~ .: aApplicant. . Ta
- VERSUS R
UNION OF INDIA & CRS S oy
O.A. No. 1000/92 ' . - v
MAHAVEER PRASAD " : applicant. R
, _ VERSUS - ¢ -
UNION OF INDIA & ORS -
O.A. No. 991/92
OM PRAKASH SHARMA ¢ Applicant.
' - VERSUS

/

UNION OF INDIA & ORS

O.A. No. 992/92 o

GOPAL IAL ' s Applicant. .
VERSUS

UNION OF INDIA & ORS

Mr. J.K. Kaushika

Mr. UsD. Sharma

Mr. Mahendra Shah : Counsel for respéndents 354,

Counsgi for the applicanés.

Counsel for respoddents:l-a.

CORAM:

Hon'ble Mr. Justice D.L. thta. Vice-Chairman '
Hon 'ble Nm P.P. srivastava, Adminlstrative ppmbpr

PER HON'SGLE MR. JUSTICE D.L. MEHTA, VICE~CHAIRMAN-~ ;W' ;F7

- In all these six OAs, similar quesgicn cfafdctSmana

common question of law is involved.l Asf sach, e'ar oﬁ them are

2 " Vijay Kumar, petltioner in OA No _
aop01nted as Assistant Compiller infhe year 1970._ He was
confirmed as Assistant Compller vide Annexure A-2 and was
promoted on the post of Computer on 1 12. 77.' He' was apaointed
vide Annexure A-4, order dated 9.1. 81 as Statistical Assistant
WeEofe 26.12.80. vide Order, Annexure A-5, dated 20.10,84,
all the applicants' including vijay Kulme were a.ppointed as
regular persons w.e.f. 28.7.84. The apvlicant and other |
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10 persons were appointed on regular basis weel.f, 28.7.54.
The orﬂér was paésed in favour of 16 persons including the

s ix applicénts. i '

3. Annexure A-6, order was passed on 28.5.86 which is
under challenge. It has been stated in that order that
consequent upon the repatriation of shri P.L. Meena, Junior
Supervisor to the post of Statistical Assistant w.e.f.
28.5.86 (AN), Shri vijay Kumar Punjabi, Statistical Assistant
is hereby reverted to the post of Computer w.e.f. 28.5.86(AN).
Other five applicants are also similarly placed and they were
promoted in the year 1980 as Statistical Assistants on
different dates. However, vide Annexure A=-5, order dated
20.10.84, other five applicants were appointed as regular
appointees against the temporary posts, and they were aJé“
revertedlon different dates on the ground that some persdgé
have been repatriated to their éarent Departments, as such,
they are reverted. In some cases, no,%pecific mention about
the repatriation has been made in the order of reversion.

4. _ As far as Respondent no. 4, shri K.C. Gupta and
Respondent no. 5, Shri Hasan Khan aré concerned, it is an
admitted position that they were appointed on adhoc basis
without following the process of selection’by the staff
Committee. 1In ground (k) of the plaint, it has been mentioned
specifically that Hasan khan was over-—age at the time of his

appointment . : . 'r

5. The applicént has submitted that only the persoﬁﬁ

can be appointed through the Staff Selection Commission and
J# has invited our attention to the circular dated 19.2.80,
marked R-1l. 1In the circular, in parévl, the provisionjwas
made for adhoc anpointment, however, it has been mentioned

in sub=para (1) that whenever appointment by direct recruitmen
are mede,. the Census Directorate will have to make retrznchmen
of staff after the main tasks of the 1981 Censué Operatéﬁgs
are over. In sub-para-(3), it has been mentioned that/Staff
Selectioﬁ Commission, while granting exemption, as a special
case, from making direct recruitment through their acency,

to short term (purely temporary) vacancies in Group 'C' non-
technical posts which have been specifically created in
connection with the 1981 Census Operétions (which in effect
permits the Census Organisation to make direct recruitment
through other permissible channels, iﬁe., the employment
exchanges), have made the stipulation that such direct
recruitment could only be made on a purely adhoc basis amd
that in the event of the posts being continued beyond 1982-&
i.e., on a long~term basis, the adhoc appointments will;have
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to be got . regularised by the Staff Se‘ection Commission. -
Again in para 2, there is a reference ‘that the three broad
situations’ in which promotions on adhoc basis may become . |
necessary are - (1) the officials in the respective feeder :
grades have: not yet put’ in the requisite quallfying service’
to be eligible for consideration for régular, tempora*y
promotion; (ii) the statutory recruitment rules/executive

instructions provide for a specific quota for appointment lkh‘

by transfer(e.g. COmputer) ‘but candldates are not forthcomlna;'

and (i1ii) the statutory recruitment rules/executive 1nstruc-

tions prvodle for a specified quota for direct recrultment
- (e.g. Statistical Assistant) to which ‘it is not proposed. iy

N
to make direct recruitment even on adhoc basis, in order to
minimise post 1981 Census retrenchment. It may be relevant

to mentlon in this context that whenever an appointment is_ S

made on adhoc ba51s the fact that the appointment is adhoc_
and that such an ap901ntment will not bestow on the person
concerned a: claim for regular appOLntment should be clearly

there is 'a reference that a separate recruitment roster has
to be malntalned for each of the dlfferent grades/bategories
of posts. It is not necessary to indicate adhoc appointments
in the recruitment roster for regularfappointments. An .
account of adhoc appointments to the different grades may: be
kept separately so as to keep track of vacancies and C
appointments thereto, from time to time. 1In the seniority
list for a particular grade, adhoc appointees should be shown
en block'at the end in the order of their adhoc appointments,
below all persons regularly appointed'to that grade. Annexure
R-4 has also been referred to which provides that the L;
recruitment to all the Group 'C° posts for which requisit;!.on
has already been placed on them should be made through

the Commission only as the vacancies réported are regular

ones in the existing offices und not in the post which dre'

to be created for the future Census work. Therefore, Lhe
existinq vacanries in the post of Statmstlcal Assistant 1n
various Directors ‘have been shown in Anneyure A for Rvjasthun.
unreserved vacancy was‘One and the reserved vacancy for' the
cheduled Caste persons was also one.' Thus, there were two
vacanc1es at the time of the issuance of this circular, as'

per Annexure R~4 ,

6. Mr. Kaushik, ‘appearing on behalf of the applicants,
submitted that if regularly appointed Qersons are availahle,
then thelr services can'only be terminated or they can only

be reverted after the reversion or termination of the services

- of adhoc employees.' He jsubmi.ts', admi'ttedly, on the date of

...2/4
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. spelt out in the order of appointment., Agaln in Annexure. R-l.“’
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the pa551n0 of reversion order, Annexure A-6, all the
applicants were regularly aponinted oersons and the
respondent nos, 4 and 5 were adhoc -appointees. As such,

the question of reversion of the regu}arly appointed persons
does not arise at all. Only the adhoc persons are reverted
or their‘services are terminated. Mr' Kaushik further
submits that the appointment of the respondents nos. 4 and 5
was basically illegal and in any case, it was irregulart

He further submits that in the light of the circular, |
referred to above, the services of the respondents nos. 4 and
5 should have been terminated on 31.3.83 as the circular
does not direct the retention of adhoc employees, after
31.3.83.

7. . Mr.. U.D. Sharma, appearing on behalf of the 1
respondents (Union of India) and the Census Departrent, ‘submiza
that the process of regularisation of respondents nos. 4 and

5 started in 1983 though they were regularised in the year
1991, thouc¢h this fact has not been mentioned in the reply
submitted before this Court in these cases. However, we take
it for the sake of judgment that the services of respondents
nos. 4 and 5 were regularised in the yegr 1991, |

8. Mr. Sharma submits, in alternative, that if it is
considered that the respondents' services were illegally
continued by the Department then the’ same applies in the
cases of the applicants whose services were also continued
beyond 31.3.83. He submits that the regularisation proﬁLss
of both the groups of persons started in 1983, however, the
orders of reqularisation for the apoli“ants were passed in
the year 1984 as the question of qettlng the gpproval of
Staff Selcction Commission was not there. However, the
matter of the respondents nos. 4 and 5 took time for more
than 8 years as the question of regularisation of the direct
recruitment was concerned and the Staff selection Commission
was to be consulted and further more, the question of
relaxation of the age limit at the time of the ao.ointment
was also involved.

9. Mr. Sharma submits that as the persons who weré
senior have been repatriated, so the applicant were revertegd.

10, Mr. Shah, appearing on behalf of the respondenté
nos. 4 and 5, submitted that his clients were selected
through the process of employment exchange and they were on
adhoc basis; they continued in employment for 12 years and
they were regularised in 1991, as such, the question of
terminating their services does not arise now.
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11, f ‘Kaushik has inv1ted our attention to Annexure
A-7, the letter of the Deputy Director, ' Census Operations,
Rajasthan, Jaipur, addressed to Mr. Rajesh Kumar Mittal,
dated 18.8.80. 1In the said letter, ‘Mr. Rajesh Kumar was
informed that in June,BO he applied for the post of
Statistical Assistant lying vacant ini:he Directorate.
However, the department has ‘decided not to flll up this post'
now by direct recruitment as per instructions received from
the Government of India. 'He was, however, offered the post
of Computer., | ‘; ' ’ o

12. Mr Kaushik wants to point out from this letter deted

18.8.80 (Annexure A-7) that the department has already

taken a ‘decision not to recruit any direct person. but to :

promote the persons who are holding the post of Comouter.;

As such, the appointmentwas also arbitrary in thc caae Off

Respondents nos. 4 and S._' . ':_& : T gi.:~
‘ ' +

Yowever, Mr. Sharma submits that reSDOndents nos. 4 and 5;

i

¢

were appointed on 31.3.80 and it is possible that such !
decision, as referred to in Annexure A-7 might have been[
taken at a later date though in the reply nothing has heen

said when such decision was taken by the respordents. '~{

The respondents should have come forward with a Specific ;

date that the decision, which has been referred to in '
Annexure A-7, not to recruit the persosns by way of direct
recruitment was taken subsequent to the appointment of 'lf
respondents nos. 4 and 5. However, they have miserably failed .
in not giving SpelelC answer to the plea taken by the U
applicants.

13. In the light of the submissions made by the parﬁies,
‘the quéstion arises whether while retaining an adhoc person,
can a person who has been regularly a0901ntEd ‘be revz rted

on the grounds, referred to by the responients. Even from
the Anneyures produced by the respondents, it ‘has bzen 'w
mentioned therein in spec;fic terms that seniority list for
partioular grade, the adhoc aopointees,Should be shown en

block in tne order of their apDOintment be low all persons
and they should be shown below to. all' persons redulariy !

app01nted in the grade. Thus, the retention of . the adhoc
persons’ ‘and reversion of regularly selected persons is an
arbitraryract of the Department and is violative of krticles d
" 14 and 16'both. . Once a regularly selected person is available t
for holding a post and if there is a ‘shortage of post, may'
be on account of a policy, repatriation or for any other
reasons, then the principle is that the adhoc person will
go first and if more persons have to be reverted then,
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*last come first go' doctrine,

within the regular persons,
in the ins tant case, the adhocg

will be applied. However,
appointees, respondents nos. 4 and 5 were retained when the
reversion orders were paSsed in relation to the appln:ants

in the year 1984. Mere saying that the' 'department moved'for

regularisation of the services of thetrespondents nos. 4 and

5 does not create any right and they do!not fall within the..

purview of ‘regularised persons’'. he authorltics may -':
regularise or may not regularise and to take it for grantad
that the authorities will regularise and condone all
illegalities committed by -the department is against the"
ceneral principles of Jurisprudence and|{the action of then
department was not justifiéd in reverting the applicants. ?
who were regular appointees and continuing in service. FCN

ke reasons mentioned above, tpe order of reversion of all \U

the six ajrplicaunts is liabic e be quashed and is herecy

Juashed.

14, The other ground un which the order of reversion

is bad is tha’ once a percon has been regularised he cannct

b2 reverted without follouira the due process of lawe If

by way of penal action, any action- is to be taker then hz

should be heagé and necessi v orders should be passed. But

here, the case of the dep:rtovut is not for taking any action

on acccunt of disciplinary ﬂ“0'=edings._ The applmcants were
cgular ©*3 in 198¢{ and tuey wzve reverted in the year 198:,

{

15. Before reversion, lt vas the duty of the respondents

t.¢ hear the opplicants ard te follew the principles of
—uZutul justice which thev h-yo not followed. Apart frow

thit thore is ope important evvect.of the case is that once

a persnn is reqularised, +na onder of regularisation can be
recalled if thore - a mifrnh: and that too, after giving
vooper oopart spedny of hear g LD the partys. who is likehy:
to be affacted adtehSely,_ Tn the inctant case, once the
applicantS'haéa hezn reguloc i, o4, the question of reversion
does not arics Seceuse L1L - wverson is on dapu at on thaa
he ccn:inués tm hsve a llia 1. the department on that DOst
ard no person <zn po appointed on regular basis if the lien

.3 there. 36 to 3ay thar t¢ aljust the persons who vare

gpatriatedi ¢ £2ans to say +this rhe order passed by the

deparkrent regilarising B woplicants was bad in law. So
on this z>unt also, the ocivler Hf revision -is bad. Thus,

Caking the conupicuous pintar: ef the cage ‘and for the

Yeuashong mint oned above, w2 6y

! . 0001’7

after . . .omoletion of 22 menths!' ic :
i ormpletion of .l,_lés.h Sservice. . \!)

. :
2 0f the visw that the reversinn
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orders passed against the applicants on various dates in
OAS bearing nos. 1017,/92, 1013/92, 1053/92, 1000/92, 991/92
and 992/92 be quashed and are, therefore quashed and the,
applicants will be entitled for all consequential benefits.

16. As far as the question of. terminating the services
of respondents nos. 4 and S is concerned, we would not like
to pass any order, particularly taking into account the fact

that their services have been regularised in 1991. o

17, In the result, the OAs are disposed of accordiﬁgly.
The respondents nos. 1,2 and 3 should pay Rs. 500/- as costs.

"l“%.' .‘-e' /
. ‘!J \I-” T oo e :. )- . ,6,_,,,.,_. . -
- ( P.P. SRIYASTAVA ) - ( D.L. MEHTA )
Administrative Member : Vice~Chairman . .



