
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 
JODHPUR BENCH, JODHPUR 

O.A. No. 956/~2 
T.A. No. 

198 

DATE OF DECISION 3 .8. 93 
-----~-----

B.s. Ve rl1'P Petitioner 

Hr .s .K.Jain Advocate for the Petitioner(s) 

'(? Versus 

_'J_n_i_o_n_o_f_I_n_d_ia_&_O_r_.s_. ______ Respondent 

_M-=r....::._M_ • .,_B.::..::.ha--=-=-nd~a_:r::....;l=-· __________ Advocate for the Respondent ( s) 

CORAM: 

The Ho~le Mr. Justice D. L. Mehta, Vice Chairman 

The Hon'ble Mr. P.P.Srivastava, t-1ember(M.m.). 

~\ 

1. Whether Reporters of local papers may be allowed to see the Judgement ? 

2. To be referred to the Reporter or not ? 

3. Whether their Lordships wish to see the fair copy of the Judgement ? 

4. Whether it needs to be circulated to other Benches of the Tribunal ? 
;.··. 

(P.P.Srivastava) 
l".ember (Adm.) • 
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IN THE CENTRAL. ADMINISTRATIVE'JRIBUNAL, .JAIPUR :BE:NcH', 

JA I PUR •. . 
· Q.~.No.956/92 ot. of Order.:. 3."-8•·93. . . . . ,' 

s.s.verma •.•• Applicant. 

Union of. lr;tdia. & or·s. • •• Respondents •. 

., 
Mre S.K;Jain · : Couns~l for a~plr~ant . 

' ' ' 

Mr.M.Bhandari : Couns.el_ for ·respo'ndents. 

.CORAM .,·-
~ . 

=Hon'ble .Mr.Justice O.L.Mehta, Vice Chairman• 

Hon'bls Mr.P~P .• Srivast~va,. Memaer (Adm.)~ 

'PER HON'BLE MR.jUSTICE O.L .• MEHTA, ·VICE CHAIRMAN • 
. ~· . . . ' 

·• c 

Petitidner i~ ~oldi~g th~ post of Assi~tant. -

Commer~-ial Superintendent I I,· Jaipur· Division,. ir, 
. . 

. Wester'n Railways. Earlier he was transf.e.r'red · fr-on\ 

Jaip~r to Bombay and he filed -ri o.A. before·this 
. , I 

Tribuna~ which has been decided on 1-8.9e92 and d~rec~ 

~tio.ns were given that th~. r.espondents ,should: ~iJva •. ,· ~. 
a posting to . the applicant -if na·cessar.y t.ak~ng inter 

consideration the QUi"delines issued by the R~ilwB:.Y . 

sciard vid.a letter dated 14. 1. 75 •. FurtheJ: d ir·ec ~.ions . 
~ . 

were gi.ven th.at ar1y P(Jsting so given should· not be 
: . ' ·. 

vi~lative of the directions so given and ~h~ trarl~fer 

·order was quashed·. The Railway authorities were gi~e·n 

the cipti6ri to t~ansfer the applicant if .nec~~sary ln 

. acpordance.with the directions/ guidelines ~iven:in 

ths·ci~cular:dated 14.1~75. 

2. Applicant has agai~ been ttansf~~red.vids,D~d~r 

dated 23.10 .~z as Ass.istant Cornme,J;cial Superirita~dent, 

.Ajmer. This. transf~~ ordei h~s beari challenged ti~ '~h~ 

applicant in this O.A. bef.ore this .Tribuhal •. The .. ··. 

responden-ts hav,e submitted iQ -~ ra 5 (2} ~.f their, reply .. 



-, 
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that the transfer order has been issued in the iilteres~ 
. . 

of. Railway Administ~a tion and have no· p~rsonal grieva~6e. 
with the applicant~ It wa~ also contends~ by Mr.Bharid?ii. 

in para 6 of the re~ly that the letter d~ted 14.1~75 

·. issued by the .Railway Board has not imposed.· complete ban 

upon the· transfe~ of SCs/STs .employees. He h·as· fyr.the·r 

submitted .. th~t t~~-applicant was in the habit of filing 
' ' . 

·of application before thei Central Administrati-ve :tribunal"· 

. and try to ra~ain ~t Jaipur by hook~ and 6r~ok•~ :rn p~ia 

.. 8 of the reply he fu.·rther submitted:· that 'it is :very : · 

strong reason Snd c~m~elling circumstances whic~ c~~not 

be avoid by a good employers.'· 

3e It will not be oJt of placa ta·mention.hera th~t 

the applic~nt is a· resident of Sawai Madhbpur Oi~tri6t 

·which is not_ even adjac~nt to Jaipur a~d'in.betw~~n 
. . . ~ . . . •. . . J .. 

Jaipur and Sawai Madhopur; Tonk District ;Lias. Thja. 
. ' 

applic~nt has been transferred· to Ajm~r,~ which ie: 
• I• • 

again at a longer ·distancie thsn Jaipur and is not a 

rieighbouring district. In fatt the Reven0e Divi~ioni 

of· the State of Rajastha_n, Ajmsr .is a R~venue o·ivisi~n 

G.-·· consi~ting of .Ajmar, Bhilwa_ra, · Nagaur d-istricts :wherea·s 
.. 

Sawai Madhopur O~stric~ of ~hith ~hs.a_p~l~cant i~ ·a 
/ ~·., 

reside~~ f~lls.~ithin the Jaipur Qivision consisti~g· 
. . ' . 

of Alwar, SaWai Madhopu~, Tonk, Bharatpur, Jaip~ri 

oausa, Sikar and Jhunjhunu distribts~ 

4. Mr. Bhandari, appearing. on bell,alf of the 
I. 

resptind~nts cited befo~a us th~ case of.~ni6n .a~ 1~dia 
. . 

& Ors. Vs. S .. l~Abbas, rapo:rted. -i_n JT 1993(3) 17 :page 

678. In this case Shri ~ .. L.Ab~as was.transferrid .fro~' 
'' 

Shillong to Pauri and he teli~d upon the .gu~del!nes 

· ••• J. 
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i_ssu.ed by the respondent UDI and prayed that h·e shouid 
. . ' • '• . ' I, 

not be transferred· in the facts. a net circumstances _:or 

the case. Tha guidelines are iepro~uced·~s und~t, 

~No doubt the ~uideline~ requires tha two·spous~s 
i 

to ~e posted at one place as far as practidable, 

but that does not enable aMy spouse to cl~im­
such a posting as o:f ·right if the depai't~e~.tal 
authorities do not ~onsider ~t fa~~ibl~." :. 

.. . . . 

In ·this case the only thing is. r~quired~ that. thef 
. . . . . . . ! 

departmental authorities sh6uld tonsidat· this as~act · 
; 

. alongwitb tha ~xigen6ies of administ~a~icin and~~~able 
. . . ~ . . 

the two spbuse~ to live togeth~r .at one station lf tt : 

is possible without any detriment to the.·adminis:trati-ve 

naeds' and the claim· of oth:er exployeas. The Hori'.ble 

Su~reme ~ourt has ~xpre~sly said t~is ih p~ra 9)of ·the 
I . 

judgment. So the con~idaration ~bout th~~fata.ortcother ·· 
'. 

employe·es and adinini~trative ex-igencies· are· rel~vant 
. 

snd allow1rig the ~pauses to continua at one pla1e is 
. . 

not necessary. It may be one of the fat~ors whi~h.m~y 

.be relevant at the time of passin_g the order~ . 
! • ~ 

5. 

ding 

The.'constitutional history particularly :provi.:. 

:- re~ervat'ion under .Article. 16 and Oirect(\re··. 

Principles provided ·in chapter 1V of.·the ·canstituti~n 

needs scrutiny. so far as the.· ·question aoout -t~e rig_hts. ·. 
. . . . . . ~ . .. 

and "pr i vilagss 0 f the SC/5 T ,is concerned' we, sh Owld n9 t . . . . . - . . .. 

· overlook the.· pr.ovi sions of Article 16 but :we-. stilo.u-ld 
. I 

i 

also consider the provisions .particul·arly the· -c-hapter 

IV of the Constitution. Under .Article 37 of th¢ .· 

Constitution, it has b~en s~ecifically menti~n~d, that 

the pravisions of Chapte~ IV of the Co~stiiution ate· 

fundamental in the governance of:th~ cbuntiy. The very 

·words "provision·s are fundamental in. the goverinancs- or._ 

the couritry" lead~ us to consid~r _that· they m~y be 

•••4.~o·~-·-. 
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' 

equated to some extent with the fundam~ntal law!or· 

·.the countr~ and any Ordets or direeti~ns is~u~d~fbr 
. .• j 

ths· pu~pQse of implement~tion of the fundame~tal la~ 
i . 

of the country 

_administrative 

canna t be f.'l aqua ted wi tt:i,brd iriary j ·. 
J 

. . . . . I . 

instruc ticn s but they sJan·d. on- ·a> _h~gher-
.,.. 

pedestal than the ordinary administra-tive lnstru'ctions .. . ' . ' ' . ' . . 
. I , ... ~· 

birec.tio_ns were issued by the Railway Board· o'n 14.1 .. 75 . - . ' . 

and we will have·· to examine' th_e natur_e of. the ·di~~ctioris 
I 

issued., ln the§e directions nowhere it has been ~entioned 
~- -~ . . 

. . . . . 

that the persons .of SC/S.Ts should ·not. be: transferred as 
. . . . . . 

~ far as practlcable like the circular relating~~o·.~he 

spouses referred in the case of .UOI &'brs. Vs. siL~AbbSs, 
t' ' • o • I • 

on the contrary, the. directions are prohibito,ry. +"n 

nature, the relevant p3 rt of the dil:'ections- r~B'ds as 

under: . i 
i, . 
; 

"The Board have;· therefore, decided that the .. 
~mployee_s belong to SCs & STs sho~ld be trqris­
ferr~d v~ry rarely and for very stro~g reasons 
only." · · · ' 

~-. 
' . I • ' 

Thus, it prohibits general transfe~ or ordin_ar~ .~~ansfer.-. 

Thu~ theta are two ingr~dients·of these dir~ctlon~~ bne · 
. . , . . . 

is 'very ra.J.1.ely' and the second important· irigredi:ent· · . . . 

probibiting the_transfer is 'for ~ery stro~g r~a~onsc . 

~nly'. A~ain we will have to 6onsider the word '~nl~'· 
I 

. . . ' ~ ' 

used"in the last line, the word 'only' directs th~t nO 
.., • . . . .·· . : r 

transfer should· be effected in any· c.ase if both t[tie 

i'ngredients are not fulfilled. :Thus, it is not only· 

prohibitory in nature but it-al~o issues a man~at~ to 

the subordinate of fleers not to transfer any SC/SJ 
• I 

employees against these directions so issued~ rt is not 

like an ordinary guideline where • if' and 'but$' ~re 

•.• ·.5,~ 

. ' 

' I 
' . '.• 

. i' 
{ . r.· 

.1 .. 
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· 6. This circular was:again considered :by_ the 
. ,_ 

. -
Railway Soard and on 21.8.89, futther'directicins ~ere 

~sued that thls circular should 6e •$tkictly fdllo~ed • 
. ' 

Mr.ahandari,. in his arguments has -subfuitted · th~eitthe · . . . . . . .. . . J . . : ... ·· 
order of ·trans~er cannot be -questions&. in a fourt, 

. t:, 

' 
or Tribunal unless it is vitiated by. the viola:t'ioh-

of the statutciry provisions._ 

.. , 
7. The second question. is <wh~ther any let~ers, 

circ'u-lars, notifications, etc.· issued by the d-antral 

Government or the authorities exercising th~ powers 
. , ·'. 

of the Central Government in·th~ matter ~t t~~e~~ation 
'· • • J • 'f . 

. ahd rights a~d privileges of the. SC/ST .should 'be . 

considered merely ·as a guideline or as a di~sdtion~ 

To up..-J:-l.ft the down trodden people kame provi~ion_:s: 

have bean made in the CoQsti tut~on of India arltd in · . I . . 
' . 

pursuance thereof from time to ti~a d~recition~· have 
• . . ~ j • 

been issued and a~en prohibitory order~ have ~lsQ~ · . . . . . . . ~ . 
. •. 

been is sued. Generally we hear the slogans of~: ';poor' 
. . ~ 

and ·'poverty' ev.ary day and we read about them in · 
·. 

t~e newspapers' as well. The use. of th~s~·~ard~ is 

so freq~snt that now the:r:e is a nEed' of the su_bsti.tution. 

of th.ese wotds by the . words 'impoverish': and· :'impo_,verish:.. 
. . l 

ment'. The process of impoverishment is a' re-g!-ilar 

process which is going on and Which is ~akin~.~way· 
' . . I . 

the spirit of· the Constitution and for_ th-is v.ery. · 
'. 
I 

reason. ·the persons of the down trodden· classe!s could. 
l 
I 

not come to the standard -~f- liv~ng: even.·~f:tet:th~--

).a pss· of 46 years of the lndepends nee •- for .t~u3 very · 

reason and to achieve the obj~tt laid,dQWO in th•· 
-~ 

Constitu~ion to pr~vide equ~lity this prohib~tory _· 
. . .. f. 

order dated 14. i 6 75 was issued so tha.t there :may<:b'e 

minimum displacement of the ~ rsons of the sc;sr: . 
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cla~·ses -and . they may maintain thei.r cul:ti:Jre ·and;· 

A~ritaga and. at the same time thea process of;upliftm~ni· 
• may com~and they may not b.e the victim- of iinp"overis~me,nt. 

-... . ·~ 

a. M_r.Bhandal,'i also. subrnitte:d .that,'.the or.de~ ·a·f. 
'· ... 

the Rail14ay So~rd canna t be ~orisidere·t{~s .mandato-ry 
. . / .i . 

i~ natu~e. F~~m his argument in g~arded larigua~~ ' 

there is· a hint that the_se 'd~_rections' may be viQla'tive 

of Article .. _14 .. The. respondents. C:annot:say· anything. _· ·. 
. . .. . . i.> . . -~ . 

against ·theii own circular & that it(u~tra vires can. 

be challenged by an aggri~ve~ person ~nd the rjspon~ents 

. cannot be _allowed to. challange t-heir o-wn cir·cul.a'r.- ·· 

. Apart from that it is·· within the prl.vilage ,of thie · 

respondents. ·to _wi thd·raw_ t~e c ircu l~r ·if they fee'l- . 

·that it is ultra·~ires or it is causi~~-ha~ds~i~'to 

ttie persons who are nat 9f SC/S·T. Respondents ·may pass 

an order that every one should be.tre~tad equally in 

posting·.and. transfe_r ma~ters·. Mr-.s.K.Jain,· appe_a:ring. 
. . . . . -'1 . 

on behalf of the applicant has -a·rgtied ·that unequ~l 

'· 

trea t~ent is necessar-y to achieve the. equality ~~d the " 

i:Jnequal treatment is 'given to the persons o.f ·sc &,.sr · 

tb achieve the· object o~ equalitt which_h~v~ ~ot bean 

·achieved so far .. Tn su.ch circumstances·;· w~ are of the · 

opinion that the-arguments of M~~Bh~ndari_pannot be 

ente~tained.- To -speak in guarded _ian_gtiage and to 
challenge a·re two d·i fferent things. 

9. Even in ~he first OeA. directions .wer~:gi~en 

that the respondents ·can give.· a'post~ng to. the appiicant 

taking into_ cons_ideration the directions issued b'y the.· .. 
Railway Board's circular d~ted 14~1.75, re~srrsd abov~. 

In this order Sp3 ci f ic referenc~- have bee~ -made that ... 

the order so issued should· not be· viola tie' of _the' .. · .. 

guidelines. In the rep-ly of this O!A .• nowhere it has 
. ' 

. I .· . . ' 

-~ ~-· 7. ~. 
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. . . 

bsen said that what ~are th~ very sttong re$sohs 

and rare ;groUnd .for the t-r:ansfer of the applie,ant:_ 

-It is ·not necessary to .Pefl'tei:R mention the sam.e:.in . 
. , 

the otd!3_r itself _bu·t an indication shou-ld. hav~ been· 

there in the original file and by proc1u.cing .tb:e,·c·apy 
•· 

by which the .respondents can show. that the~e. :we.re ·the 

r?re ~nd very strong ~ea~ons for ~hith the ap~libaryt 
. . . 

has been t-r~nsferrad. Even now they '"can pass ~~ce$saty 
. . . 

order which may be appropria-te in the ·facts arid 

·circumstances me'ntioning the ver·y strong ·grouri:d 

which ~re necessary while passing a .traf"}sfer o.rd~:r in 

the case· of SC. & ST in. t~rms of ci"rculB r under 

._, ... 
. . 

... 

. . . 

refare~ce. In the rasuit, A~nexure : A~1,. i$ set ~slde~ · 

The o~A. stands disposed of. Parties· 

own cos.ts •. · 

(PoP.Sri v s v ) 
Membeir (A) 

. ·; Q;/J{[( ·. 
. ~8~-t~). l .. 

Vice Chairman~; 

... 

. , . . ; , 

•.' ' 

-.. '• 

.• 

'·.• 

\ 

.• 
. '., 




