A\

2

CORAM :

D,

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
JODHPUR BENCH, JODHPUR

O.A. No. 956/92 198
T.A. No.

DATE OF DECISION_ 3.8.93

B.S.Verma Petitioner

Mr.S I\. Jain Advqcate'for the Petitioner (s)
Versus

Union of Indid & Ors. Respondent

Mr.M,Bhdndari Advbcate for the Respondent(s)

The Hor®sle Mr. Justice D,L,Mehta, Vice Chairmén

The Hon'ble Mr. p,P,Srivastavd, Member (Adm.).
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Whether Reporters of local papers may be allowed to see the Judgement ?
To be referred to the Reporter or not ?
Whether their Lordships wish to see the fair copy of the Judgement ?

Whetr/\_gr it needs to be circulated to other Benches of the Tribunal ?

\/WZ/

(P.P.Srivastava) Mehta)
Member (Adm.). V:Lce Chalrman.
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CORAM

Hon' ble Mr Justlce D Le Mehta, Ulce Chalrman;
Hen ble Mr. P. P Srlvastava, Nember (Adm.),

‘ PtR HUN BLE NR JUSTICE D. L NEHTA UICE CHAI?NAN.-,r

Petltidher is-holdingrthe-post of Assistant,r,;

VCommercral Superlntendent 11, Jalpur va131on, 1n .
.uestern Ralluays, Earller he uas trans?erred from,

43a1pur ta Bombay and he filed an G A bafera thls"rv

Trlbunab Uhlch has been decxded on 18 9. 92 and dlrac-

-thﬂS ‘were glven that the raspondents should glhve ';ifj

a. postlng to tha appllcant 1? necessary taklng Lnte Ve
_conslderatlon the gu1dellnee Lssued by the Rallway -
'Board v1de letter dated 14 . 1 75. Further dlrectxons:‘“

uere glVen that any Dostlng sa glven should not be jﬁw'-&

v1olat1ve of the dlrectlons a0 glven and the tramsfer

"crder was quashed. The Ralluay authorltlee uere glven s

tha optlon to transfer the appl1cant lf necessary 1n f

,accordanca u1th the dlrectlons/ guxdellnes gluen 1n<

the’ c1rcular dated 14 1. 75.

"2. g.' Appllcant has agaln been trans?erred v1de order
’datad 23 10.92 as Assretant Commer01al Super1ntendent,»,

",AJmer. Thls transfer order has been-challenged by theh

appllcant in thxs 0.AR. before thls Trlbunal. The

' respohdents have submltted 1& aara 5(2) of thelr reply
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_4.”_‘ Mr.Bhandari, appearlno on behalf of tha./ -

that the transfer ordar has been Lssued in the Lnterest -

[
N
.

A,Of Ralluay Admlnlstratlon and have no parsonal grLevance

- with the" appllcant. It uas also contended by Mr.Bhandarl ,
L'ln para 6 af tha reply that the letter dated 14 1 75
1i'lssued by the Ralluay Board has not lmposed complete ban :i T
- upon the transfer of SCs/STs empleyees. He has fdrther :
' submltted that the- appllcant was in the. hablt of flllng -

iof appllcatlnn'before the Central Admxnlstrative Trlbunal”
.~ and’ try to ramaln at Jalpur by hooks and crooks. In para 1~
;hB oF the reply he further submltted that '1t is very . .

"strong reason and compelllng cxrcumstancas uhlch cannet

DE‘EVOLG by a good employers.

“3.~3 It will not be out of place to mentlon hera thatfv

tha appllcant is a r351dent of Saua1 Nadhopur Dlstrlct

-uhlch 1s not gven adJacent to Jalpur and ln betuean '

'Jalpur and Sauax Madhopur Tonk DlStrlCt lias. The

appllcant has been transferred te AJmer,'uhlch 1e

agaln at a longer dlstance than Jaler and is not a.,

. nelghbourlng dlstrlCt.. In fact the Revenue DlVlSLDnS

- ofthe State o? Rajasthan, AJmer is a Revenue DlVLSlon .

COﬂSlstlng of Agmer, Bhlluara, Nagaur dlstrlcts uhereas_

Saual Madhoour Dlstrlct of uhlch the appllcant is a

4

'r931dent_fallS'u1th;n the Jaxpur‘Dl\llsmn‘consxsatmgg"“~

of Alear, Sauai Madhopur, Tdnk;féharatpqr, Jaipqr;v:;ﬁ'

vOauea; Sikar and'Jhehjhenu dietribts;

-respondents cxted before us the case of UﬂlOﬁ of Indla

& Ors. Vs. 5.L.Abbas, reportOd 1n JT 1993(3) 17 page

678.. In this case Shri S,L.Abbas'uas.transferred frem L

Shillong to Pauri and he relied upon the guidelines

".90-073_"0“



| In thls case the only thlng lS requxred that the:

[
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lssued by the espondent UUI and prayed that he ehould;
not be transferred in- the Facts and’01rcumstances of
the case. The gu;dellnes are reproduced as under°

’“No doubt the gu1de11nes requxres the tuo spouses
‘to be paosted at one place as Far as practrcable,
fbut that does not enable any spouse to clalm

| _such a posting as of rlght rf the departmental
authorltlas do not conSLder lt fea51ble " j -

i

~

departmental authorltles should conszder thle aspect

I

_alongu1th the exigencies of admrnrstratlon_and.enable B

the two spouses to live together .at one~stationiﬁt it

is poesibleluithOut'any detriment,tonthefadminietrative,1

'needa and the clalm of other exoloyeee._ The Hon ble

._,Supreme Court has expresely sald thls ln para 9 of the‘

Judgment. So the conSLderatlon ebout the- fete of otherl'

employees and admrnwstratlve exrgen01as are’ relevant

and alloulng the .spouses to contlnue ‘at one. place 15

not necessary. It may be one of the factors uhlch may-

be relevant at the time o? passing the orderr f

P
S

5. The constrtutronal hlStGLy partlcularly prov1~
Tding e reservatlon und T Artlcle 15 and DlFBCthE B
1Principles.proVided'ln Chapter~1UAof the Qonsthtut;dnl."

. needs scrutiny. $o far as thefquestionvabout'the rights

and'privilages'of'the SC/STais Eonoerned, e, shoald not

'overlook the provxs;ons of Artlcle Té but we- should

V‘also con51der the prov131ons partlcularly the Chapter L

3

' IU of the Constltutlon. Under Artlcle 37 of theﬁ
_Constxtutlon, lt has . been spec1flcally mentloned that

'the prov1510ns of Chapter IV of. the Constltutren are

fundamentel in the governance of the country. The very
"uords 'prOVLSlons are Pundamental in the governance of :

the country" leads us- to conSLder that they may be 3

coebygod
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equatsd to some extent with the fundamental lau of

rAthe country and any orders or dlrectlons 1ssued ?or

the purpgse of 1mplementatlon of the fundamental lau '

l

of the country cannot be = equatad uxthhrdlnary

_admlnletratlve 1nstruct1aws but they stand on a hrgher

pedestal than the ord1nary admlnlstratlve 1nstruct10ns.

!

"ZDIPBCtanS uere lSSUEd by the Ralluay Board on 14¢1 75

and ws Ulll have’ to examlne the nature of the dlrectlons

l

1ssued, In thase dlrectzons nouhere it has been mentloned

that the persons of SC/STs should not be trans?erred as

- g far as practlcable llke the c1rcular reletlng to the

spouses re?erred 1n “the case of UII &. Urs. Vs. S L Abbes,'

on. tha contrary, the dlrectlons are prohlbltory 1n

: nature, the-relevant part af the~d1rectlon3~readsvasf~

i

~ -under:’ ' ,‘w' S - -.5 S

P . . , -?

"The Board have, therefore, dec1ded that the o

. employees belong to SCs & STs should be trans-'f"
_ferred very rarely and for very strong reasons

- only.® - : X .

(_'
1

"Thus, it prohlbxts general transfer ar ordlnary transPer;

Thus there are tuo 1ngredlents of these dlrectlons,-Dne'

is very rafaly' and the second 1mportant lngredlent

-problbltlng the transfer 13 ‘for very strong reasons

only;obﬂgaln we uzll ‘have to con31derrthe uord only

#

used'in the last line, the uordd‘only‘_direoes_ﬁh@t ng

- transfer should be effected in any’ case if bath tﬁe

ingredients'are”not ?ulfilled; Thus, it'is not Only'

_ prohlbltory in nature but 1t also lssues a mandate to

the subordlnate of Picers not to transfer any SC/ST
emoloyees-agalnst these dlrect;ons so lssuad;rlt @s not

'like'an'ordinary guideline:uhere"if'vand'fbutsf_ergg.



.pursuance thereof From tlmc to time derCtlonS have

' order dated 14. 1 75 was lSSUed S0 that there may be

: 5 3
6. This circular oas:again conéideredlby thé )

Ralluay Boerd and on 21.8e 89 further dlrectlons were

i

'1sued ‘that thlS olrcular should be strlotly folloued. v

Y

Mr Bhandarl, in his arguments has submltted thttthe

order of trans?er cannot be questloned in a Court

'or Trlbunal unless 1t is v1t1ated by the - VlDlétan

of the statutory prov131ons.

- 7’. - The SéCbnd qUQStioﬂ.tis whether any- let‘tfers;:

circulars, notifications, etoelissued.by the"dentral

_ Government or the authorltres exero131ng the pouers

of the Central uovernment in: the matter of. reservatlon

':and rlghts and pr1v1leges of the’ SC/ST should be

-consldered merely as a guxdellne or as a dlreotron..

To upsklft the doun trodden people some prov1sxons;3'

_have bean made in the Constltutron of Indla and in

9

beenplssued and even prohlbltory;orders have@also:

" ‘been issued,fGenerally we hear the slogansAof&'poor'

the neuspapers"as'uell.'The’use of'these°uords is
S0 . frequent that nouw there is a need of the substltutlon

of these words by the.uords' lmpoverlsh' and rmpowerlsh~ :

‘ment’. The process oftimpoverlshment 1s a regular'

'process uhlch is golng an and uhlch is taklng auay

the spirit of - the Constltutlon and ?or thls very

-reason ‘the persons of the doun troddén classes could

l

‘not come to the standard of livrng even’ afteﬁ the.pd

lapee of 46 years of the lndependenoe. For thrs very

reason aﬂd to achleve the obJect laxd doun 1n the

'Constrtuelon to prov1de equallty~thls-prohlbrtory

A

'mlnlmum dlsplaoement o? the persons of the SC/ST

esobDe



~cannot be alloued to challange thelr oun crrcular..‘:F

= 6 1 z: S 1lf]IiI’f
classes and they mey malntaln thelr culture and

herltage and at the same tlme the process of upllftment

mey comeand they may not he the v1ct1m of 1mpoverlshment.

aS

%

__B; ' Mr.ahandarl also. submltted that the order of

7-the Rarluay Board cannot be con81dered as mandatory

/-'-lr,

. 1n nature. Frem hls argument 1n guarded language

‘there is a hlnt that these dlrectrons may be VlOl&thE- L

of Artlcle 14o The respondents cannot say anythlng

?‘agalnst thelr oun. c1rcular & that 1t ultra v1res can.

be challenged by an aggrleved person and the respondents

~“Apart from that it 1s ULthln the prrvrlage of th

respondents to ulthdrau the crrcular 1? they feel

‘that it is ultra v1res ar it is causlng hardshlp to
'the persons who are not of SC/ST. Respondents may pass .
han order that every one should be. treated equally 1n

"postlng and. transfer matters. Nr.s.K Jaln, appearlng

on hehalf of the appllcant has argued that unequal

'treatment is necessary to achieve the equallty and the -

"-unequal treatment is glven to the persons ofiSC & ST

3

'0_: to achieve the obJect of eoualrty uhlch have not been
| “achleved sa farm In such crrcumstances, ue ara of the
;oprnlon that the arguments of Mr.Bhandar1 cannot be‘d*
_entertalnedy To speak -in" guarded language and to !_;
:'challenge are two dlfferent thlngs.
9 'Even in the first 0. A dlrectiohejuereagideh
: that tha . respondents ‘can glve a?posting‘to the'appllcant
taklng Lnto con31deratlon the dlrectlens lssued by the

: Ralluay Board s c1rcular dated 14 1 75, referred eoove.j

In thrs order specrflc reference "have been made that

' the order so lSSUed should not be’ v1olatle of the:

gu1dellnes. In the reply of thxs O A. nowhere it has.?

\



. gun costse -

dbeen Sald that what were the very strong reasons:

and rare ground for the transfer of the appllcant. o

It is not necessary to femeta mentlon the same in.

K

'the order 1tself but: an indlcatlon should have been‘

there in the orlglnal Flle and by. prodUCLng the copy
N .

‘by which ‘the raspondents can show- that these were the
'_rare -and very strong reasons for Uhlch the apdllcant

has been transferred. Even now they can pass necessary

order uhlch may oe approprlate 1n the Pacts and

'01rcumstances mentlonlng the very strong ground

which are necessary uhlle passlng a transfer order ln
the case of SC & ST in terms of crrcular under ‘

reference. In the result,,Annexure.b_Af1,_ls»setlaside_"

The O.A. stands disposed o?._Parties\'ﬁo bear,iﬁaigr-

(PiP.Srivastéva) - R A Mehta) =
'-iMember(A) R Vice Chalrmanm_






