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In this application under Sec.l19 of the Administrative

Tribunals 2Act, 1925, Shri Munnilal has prayed that order datced
[

17.4.86 (Annx.Al), imposing psznality of rvemoval £rom servics on

‘rezjecting the appsal

of the applicani and order datzd 11.10.91 (Annx.A3) passed by the
Pevizional Authority, may 21l be guashzd and it may be dsclared
that ths applicant is entitclzd to veinstacement in service and he
continues to ke in service wvwith all consequeantial henefits, with
full bacl wages and allowances erhanczd from cime to time with
ﬁfg% interest from 17.4.1986¢ o the daite of reinstat:zmsant.
2. The applicant's case is that whiles worlking as CER Gr.II
in Carlsge'& Wagon Wovlshop, W.Ply, Ajmevr, hz proceeded on 2 days
leave from 9.4.85 to 10.2.85, as hs was not wall. Theveafizr, the
aprplicant hzcams menitally rvetardsd' and he did not know what
haprpensd thersafier and he left home. Ultimately hs gobt treat:zd
by one Dr.H.B.ZSingh, a Psychiatvistc §& Sr.Specialist in mencal
dis=zaszs, «of 2Agra and tremainsd ownder his  treatment  upto
15.2.1291., He was thersfore, unahle to report for duoty and could
ot inform ithe Jdzpaviment about his abssnce or illnsss. He was
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~time barred and the applicant had not given any sSatizfactory

trezaced asz on unauvuthori
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mmow whac happened
he period of his absznce. He rveported to the Pailway
Docktor at Ajmeron 16.2.1991 with the medical certificate daka]
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unauvtheorised absence. On  receipi ol

o
T
n]
I_.J
l-—l
(1
f
2

iled an appseal (Annx.A4) pefovre th: Chief Workshop
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Ajmer, explaining his civcumstanczs as also reasons for
4 ¥, ~ . -

e submizsion of the appeal. Ths appellate aULhﬂ?lt/ however,
dizmiszed the app:2zl mechanically without application of mind on

merits of the case but only on the ground

iling the appeal, although the appsllate
authaoritcy was =2mpowsred to condone the delay under the Rules.
Therzafizv, the applicant preferred a rvravision application on
3Y£':l (Annx.A%) to the Chisf Mzchaniczl Endgincer who however,
also dismissed the application without applicaticn of mind and
without grancing any personal haaring to ithe "applicant though

sked for by him.
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alleging unavthorised ahsencs from 11.4.35 and probably sent it

by regiztered posi to th: applicant =zt his house but since the
applicant waz not availakle there the chavrge shezt could not be
servad on him. Without waiting £fovr the applicanc'z arvival,
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without nominacing any Inguivy Officev, without conduct

thout £ollowing ths veat of
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nelating to holding of enguiry and disciplinary procsedings, an
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order removing the applicanit from szirviec d. The order
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of removal could not he served on ithe applicant due to his non-
availabhility =at his houszz. Thevefore, hz had not bezen able to
submit an appeal during the stipulated period. According to him,

in his ahs=ence the Pailway admini icn had sent a Welfare
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Inspector to his house who reported Ibacl that the applicant's
wife had informed him that the applicant had been missing for
several monthe and his wherzabonis were not lnown. The applicant
agsailed ths ovders of thz authorities on various grounds. One is
that once a charge shzeit undsr Fule 2 of the Railway Servants
feod
(Discipline & Appsal) PRules h?VEVf@en izsued, the dJdisciplinary
authority could not dispense with the reguirement

Lv\
remove the applicant from service undery Fuls 14(1i) thereon.
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Further, no show cause noi issued to the applicant prior
to the iszsue of order of penaliy dated 17.1.86. No copy of the
Inquiry OQfficer'z rsport was sent alongwith the penalty order,

nor was it supplied priocr to &

appzllace authority rejscted ths applicant's appeal without

rsjéctec the applicani's plesa that he was mentally sick, by
 ha' the applicanit had not furnished any cevtificate from
ital or & Pilway Docidr and that the cer
from the private Doctor did not indicat: that hs was under his

of abesence. Also the revisional
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avtherity ~travslled beyond his Jjurizdiction by taking into
account material’ which was not ths sukjsct macter of the charge

she
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£ inasmuch as he took into account the previous conduct of
the applicant while dizmissing the vevision application. Fuvrther,

Vn the civcumstances stated in SM's circular No.d dated

\J:




‘has bezn f£ilzd aftevr an inordinaces and unszplain

20.9.1954, the Rzilway Doctor at Ajmer could havse issned a duby
certificates under Fulzs GF9(2) in favour of ths applicant but he
had no aunthorityto vrefuse & privaicsz Doctor's certificatse under

who was deputsd to the
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giclkness. Still however, the Ply.admimistracion did not tale this

fact intc account. No reasonable opporitunity as provided under

removal from service was imposed on him.

4. ~ The respondents in their veply have statsed that ths

wn

application is not-within limitation inasmuch as it
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days from the dats of removal from sevvice, namszly 17.2.'26. They
e applicant was
mentally retarded iz an aftervthoughi and i€ it had been so his

given information to this 2ffect to the

1)

family members would hav
employer. A have rveading of the mzdical cevitificate (Annx.28)
12 applicant and his

shaws that the z2llegsd mental =siclness o

disappearances were within the knowladgse of ithe family. In the

absznce o any information to the employer in this reCFrQ, the
applicant was vightly treated as on unauvthoriszd absence. Sinca
the applicant is &lleged to have been madically treated at Agra
when he waa re2iding =t  Ajmer, some family membais of the
applicant would have accompaniad him'to Agré but none made any
effort to inform the Rly.authofities. Thus non-intimation in this
regard cazts ssricus doubkit on the theory of mental sickneszs of

the applicanc. Wo name of

Although the applicant had submititsd appeal £o the Chisf Worlshop
Managsr, W. Ply, 2jm=zr, the circumstancss stated in the appezal

rzgarding dzlay in submiszion tharecf are mizconcsived. Further,
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throwgh vegisiered post A/D at the last known addrezs of the
applicant but it came hack vndsliveved. A welfare Inspzctor was

sent to the applicant's residencs and he was informed by the

applicant's wife that h: had disappeared and shz had no knowledge

of hiz whsre-abouts. In theze civcumstances, vrecourss was had
the provisions of Pule 14(ii) of the Ply. Szrvants (Discipline &

Appeal) Pu inary auchority
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had a good reascon fovr holding that anguivy was notc practicable.

K
-
1)
)
=
Q
<
i
o,
&
=
-
a
c..l
[
=
o
i
[t}
3
i
=
(13
—
=N
all
b
18
=

nspecitor had reporied that the
applicant was mwmentally sick. Thers dis no rule of procedure
requiring that thsz vezspondenie should have waited for  the

¢” oplicant be

ore procesding furihasr againet him. Since provisions

Jl

of Pule 14(ii) were involed for itaking action against Lhe

applicant, it was not nsczzzavy Lo havz vaecourse

the applicant. Thsre has been no violation of provisions of

Article 311(2) of the Constituvcion nor any violacion of
principlss of natural Jjustice. The appellat:s authority had
considered the circumstances of ths caze and applisd its mind

while disposing of thz appezl. fince the appellatz authovity
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app=al in time, ithe delay in £iling thz appesal was not condonsd

14(ii) had kezn complizd with in lstter and spivit. The vevizion

application had pecn considered  and  vejected because ths

applicant had not furnished any ceritificate from a govairnment

Mental Hozpital or & Rly.Doctor, in. support of his illness and

by the privats Doctor was nob ad
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2id Doctor through-oui the period of ged siclness.
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vreferred t©o the Jjudgment of the Hon'khle Supreme Court
Security Officer & Ors. Vs. Zingasan Fabi Das, AIFR 1991 2C 1043,

wherein the Hon'kle Supreme Court found that the reasonz Jiven

for dispensing with the enquiry of a person employed in ths

fmt

ordsrad, witnesses of security/Ply.ecmployees would  suffer
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and might becoms targebs of actz o
violzncs, were insufficient Ffor th: purpese. Accordingly, the
Hon'ble Suprems Court held that thers was total absence of
sufficient material or good grounds for dispensing with enquiry

in that cas:z. Thereafiter, the learned couns:zl for th:s applicant

he  judgment of the Hon'ble Suprsme Court in

@qu reazons for dizpenzing Wth the snguivy were that there was
likelihood of Jdistvuciion of evidencs and of nonappeavancs of

mzmbers of Mahila Sawmity to adduce zvidence for fear and lozs of
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vitel document showing accual

that thesez avr:z irrelevant and ez facle inadzguate reasons for

Suprems Couric in Union of India Vs. Girivaj Sharma, AIPR 1994 SC
215 whérein penaliy of dismizsal was imposed in a case whavre the
government 3srvanc had overaiayad the ceviod of lzave by 12 days.
The‘Hon'ble Supreme Couri held that in such a case the appsllant
could impose a mwinor penalty ou the applicant. Finzlly, he
referved to  tha judgment of thiz PBanch of the Tribunal in
Fajendra Numavr Vs. Unicon of India deliversd on 12.1.'94 in T.A.
No.373/92. On the faccs of thiz case, th: Trikbunal held that the
authorities ware noﬁvjustiliec in dispensing with the sngquiry.
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Annxz.2A8, produced from a Doctor aic Agra did not 3show that the
applicant had besn continuously undesr treatment of the said
Doctor. Efince the charge shsei szrvad on the applicant had come

back wundelivzsrsd, ths rezpondents have no opiion but to have

=

resort provisions of Fule 14(ii) of the aforesaid rules. The

application of ithz applicant. There was no Jjustificacion for

remiting ths caze ta the chblpl1047y aunthoritcy inasmuch as

[=-

were jusiifiable reasconz for dispsnsing wiith the enquiry and the

applicant's =absznce  for a  pzricd of nesarly € years was
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unexplained. He concluded by sayving that thz applicant had mads a
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Inspzctor who had bzen dzputed to  enguire at  the

the applicant was
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applicant
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esidencs  had rIzportad
mentally sick.
7. We have heard the learned counsel for the partisz and

have gone through the matevrial on record as alsc the Jjudgments

v-Cited before us. The objesction ragarding limitation taken by the

respondents iz not cenabls bacauvse the descizicon of the revisional
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authority was conmuum
0.2, was filad on 12.10,.'932, In ithis czas:z the charge sheel 2éen

to the applican:c conld not be ssvrved on him bhecause he was not
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available at
applicant were not known  and  the chavrges  could not be
communicat:zd to him, thers was no question of holding an enguiry

or e&ven an &¥parte engquiry. BEvan an exparite enguiry is possible

or permissible where thz applicant i3 sithsr aware o
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situations prevailzd in this case. Theve-fore, ithe respondents

were justifizd in resorting to the provisions relating to
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dispensing with the snguiry and passing an ovrder in terms of Rule
14(ii) of the Rly.servants (Discipline & Appeal) Rules It is

also to be ncted that while ths applicant disappeared in April

'85, the disciplinary suthority passed order of removal from

O}

after enquiring through the Welfare
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service in April 1
Inspector as to his whersabouts and after waiting for one year.’

et to the
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The fact that the respondents iszned a charge
applicant and scught to serve it on him ar his residence shows
that they have not lightly é“ without any justifiable reason
dispensed with the raguirsmznt of enquirv. It is only after they
found that the charge sheet could not be served on the applicant
and that his whereabouts wers not. known, as reported by the

Welfare Inspector, that they Jdecided to dispense with the

requirement of enguiry. We cannot therefore, fault the
respondents' action in dispensing with the enquiry and resorting

£ vl

to the provisionas of PRule 14(ii) of +the aforesaid rules.

Therefore, =ince no enguiry was hald, there was no guestion of

w

following the other steps towards finalising of the enguiry or

furnishing the applicant with a copy of the enguiry reporc berfore
cant's

passing order imposing penalty on him. Therefore, the appli
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that provisions of Article 311(2) wera violated is misconceived.
8. It is a serious mattsr that the spplicant has made a
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mistatement of Ffacts in his application when hz has state
the Welfare Inspsctor who had besn deputed to his fesidence to
enquire about' his whereabkouts had reported back that the
applicant wés"mer cally =ick and had sscapzd from his house. The
only_document which shows that the Welfars Inspecter was deputed

to his resid the Annz.Al dated 17.4.86 which contains
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reasons for imposition of penalty on the applicant. In this
Ancument theire dis no mention thait ths Welfars Inspector had

neported that the applicant was mentally sick. Ordinarilly, an
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9. The Jjudgmsnts cited by the learned counzel for tche

the enquiry in thiz case. The Hon'ble Supreme Court's judgment in
Jai Shanker's case would alsc hava no applicability heare hecause
action in the casz bzfore the Hon'bl:s Suprem:s Court wasz caken on

the kasiz of Jodhpur Szrvics PFzgulationa whos:
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found to be violative of Aviiclz 211(2) of the Constitution

itself provides ithat acition <can be taken against a governmentc

servant where the concerned authority is satisfied for r=zascons to
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bz recordsd in writing it iz not reasonably practicalle L.
hold such znquiry and it was in view of the civcumscances of the

pregent  case  that the disciplinary awunthcority had decided to

® Ors. thes Hon'ble Supreme Couri had found khat the reascone given

for dispensing with the enguiry nam
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1y ths
witnesses of Security/Ply =zmployeess  would suffsr  personal
humiliation and might face viclence ecic. wervre not adegueate. The

civecumstances of the praszni case ze discussed above ave sncirsly
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different. Similarly, the facts of S.J.Meszhram avse alss

different and therefors -this judgmenit of the Hon'ble Suprame

Court would hav:z no applicability in the present cass. A3 regards
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the Judgmeni of the Hon'lble Supreme Couri in Giriraj Sharma's

case, the Hon'lble Supresme Couri had disapproved of imposition of
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dismizsal for ovevstaying lcave for 12 days. Here in

the present case, abszncz from duty was for a piriod of nzavly 6




Aezided to dizpense with znjuiry. The

10. Coming to the msrits

absent without any intimeation to ths

11

reforz, this judgmenc will have no

13.1.93, Fajendra Tumar Ve. Union of India & Ors.
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rears. As Arnx.A2, which ia a certificaitzs dated 15.2.21
from & Psychiatrizst <of Agy

was undsr his treatmenit throughout
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hz appzal was £ilzd Ly the applicant c

bezn dismisssed from service by order daitzd 17.4.19

and it appezars to hava been

. Therefore, i1t was not

hat the applicant had not given any
for not filing the appsal in time. W

z abe o

all +the gronnds vaised by the
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the =zpps=a

| \Q)

merics

including

considevation of gquancum of\:enaltv imposed.

12. Accordingly, ws sct aside the ovder of the appellate
aufhority datezd ?,8.:1 (Arnn=.A2) and Jdirvect that hz zhall
consider th:z appeal of the applicant on merits having regard to
all the grounds vaised therzin and shall pass a veasonsd order
also having Lug&l] to the provizions of Fule 22(2) of the FRailway
Servantz (Disciplins & Appsal) PRules including the guantum of
penalty imposable on the applicant. The fresh appsllate ocrder ke
passad within a period of 4 months from the Jdace of the réceipt
ﬁf a copy of this order. For this puvpose, the order of the
Pevigional authority (Annz.22) dated 11.10.91 is alsa set-551ce.
T%?v ordsr of th8‘|1TQu1Lllna1y authority has however not been
distylz3d by ws. Tha 0.2, stands disposed of accovdingly with no

order as to costs.

(Ratan Pralkash (o
Member (Judl)

Membe
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