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o PER HOW'BLE MR. JUSTICE D.L. MEHTA, VICE~-CHAIRMAN:
\'1'1'\ - ¢ N .
NN LT In O.A. No. 462/91, Lokendra Sharma Vs. Union of India

and O.A. Wo. 453/92, Sanjeev Kumar Gharma Vs. Union of India, the
apvlicants subhitted that they had passed in the writte;? )
examinstion for the Qosts of Floor Assistant/Production Assistént
in thg Dﬁordarshan Xendra, Jaipur and had a2lso appeared in the
interview for the posts in Ailgust/Septemoer, 1989 but thereafter
théy\had not been appointed t§ the post. Some ansuccessful
candidates filed the Q.a. Hos. 738/89 to 742/89 in which tﬁey had
prayed that they shoi1ld be allowed to continue on the post of
Floor Assistants. etc. Tﬁe stay order was issucd by the'Tribunai
that awpointmphts shall ne subject to the final ontcome of these

0.AS. The ressondents nave thereafter kept further droceedings

¢
Ly

for annointments in abeyance. The applicants in these 0.AS
have soight directions to respondents to appoint them on the
basis of the resilt of that selection. 1In the remaining 15 O.as,
the appliéants haye vrayed for their regularisation on the posts
on which they were working on contract basis. Thus, vﬁrqre havinag
two sets of C.As - in the one set of Q.As, the casces of the
applicahts ~ Lokendra Sh-warma and §injeev Kamar Saarma fall and
in the second set the remaining 15 0.as. |

o 2. ' 3ricf facts of the first sct of cases is that the
resﬁondents issued a notification in 1987 for various posts in
Doorﬂa:shan Yendra, Jailswr, inclading Floor Assistanté, Production

Assistants etc. Vrithen cxaminations for the same were held and
the applicints passed the written eramnination. There.fter, the
intervievws were held in anaast /Scotemder, 89. Anolicant- Lokendra

..e/3
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harma has stated thit resorondents prepared the list of

W

uceessfal candilates in which, aszcording t» him, his|name

[4)]
0
i

stands at serial no. 1. The Government was considering about

regularisation, as suach, the vanel was sent for the approval

of the Ministry. Applicant's case is that’the Jsersons{ whose
cuses are being considered for regularisation are not)|at all
.eligibla tor the same as they were working on contingency basis
or contractaal basis for some period in ever§ monﬁh bt in

no cese exceeding 100 to 120 days in a year. it the [instance

of those sich persons, the litigation has started wh iidh fesulted

in the vassing of the stay order that any aspointment |made on

any of the posts will be subject to the decisionbf those

) 1
asdlications.The resnondents have kept in abeyance thHe
apnhointments and are awaiting the orders of the Zourt. On
behalf of the respondents it was submitted that examinations

were held, interviews were 2lso held, the wvanel list has not

JA\oeen declared and no one has a right to get an appoih;ment.

3 B +

3. The other set of applications relates to thé regulari-
mtion in which it has been stated that they are working since
44 |l .

“‘19%7/19%8 and they have worked for a pretty long tid% andg,

as such, they should be regularised. Similar matters were

ending at the Zentral administrative Triminal, YNew Delhi in
: - ~ P

the case of Anillxumqr Mathﬁr Vs. Director General,{éoordarshan

(DA Wo. 563/86). Direcﬁions have been given by the;brincipal

Jench in that O.A. on 14.2.92 that the scheme prepared by the
7“’hC;owernment-for the regularisatinn of candidates should keep
certain additional aspects in view which have been }eferred
in para 7 of the Judgment. The scheme ﬁor'regular#sation has
thereafter bYeen igssued oy the Government and the cqéy of the
same has also been submitted before this Bench. Pﬁéduction
. / Aésistants, Floor assistants etc. were apoointed oé;contractual

vasis generally for & to 10 days in a monﬁh. Howe$§r, the

apvpointment was regular in character to this extenF} that most

of them used to get the apHointment every month angfin some

L
'
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cases, +the persons hud completed 120 days in a year. It was
submitted by this set of persons who are seeking regilarisation
that the scheme has been orepared by the Government and approved
by the Princioal Bench without taking note of the local
conditions of other Doordarshan Kendras which were establiShgd
at a later stage. 1In the midst of arguments, directions were
.given that if any one wants to challenge the scheme prepared by
the Government then he shoulld file sepafate O.i. Or take any
action according to law and in these cases the matter cannot be
considered about the correctness of the scheme. Theykere also

at liverty to appeal to the Supreme Court if they have a cause

S

acgainst the scheme preparcd uander the directions of E%ZLNew Deihi
3ench of ﬁhe'Tribunal by the Government.'
e b 3efore us only the question for consideration is
“~1f§hether the. persons who have applied, appeared in examination,
\passed the.written'test, abveared in interview and thereafter

N ‘ . _
.selected and empanelled (although the panel has not been

ihlished) have a better right of appointment than the persons

claiming regilurisation. PMr. S.X. Jain, appeared on behalf of
the aosnlicant, Lokendra Sharma, has cited before 15 the case -
Baij Wath Vs. State of Rajasthan % Ors (reported in 1989(1)
RLR 183) decided by the Division 3ench of the Rajasthan High .1
conrt in which it has been held thaet the seclected candidates
have a oreferential richt of ap»ointment over the . non-selected
teachers and issued the Adirections that if the appointment to
the duly selected petitioners have not “cen vivcfﬁ’ﬁma apvointment
will be {forthwith civen.-:
5. In the case of State of Rajasthan Vs. Rajendra Kamar
Rawat &% Others, reported in 1989 Sunp. (2) SCC 258, in para 8,
v their Lorshins have held:
"In the event of their being vacancics in the sanctioned.
posts the same woald bhe available to be filled up under
Rule 30. It has to be ta%en note of heres that seven
of the Legal Aszistants were recraited in 1982 under
Rule 30 and have dcen continuing with the periodic
approval of the Pablic Service Comnmissiosn. The rule
novhere contemplates regularisation of such recraitment.
Under Rule 3C the appointments are bound to terminate

in the event provided in the »roviso of the rule.

/5
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~regularisation of such recruitment. Therefore, the

Therefore, thoir continuance was no2t correc!

3tate Government shall take imnediate steps
1n the vacancies as required under the rule
the requisition to the Public Service Commi
the basis 0f the determination of the exac
vacancies, the State Government will have a
reqiire the Public Jervice Commission to re
the remaining vacancies. Jntll such recruil
miyde, the seven legal Assistants who have D
from 1982 and are not parties to +he procee
continue. for the remaining vacancies (aft
reserve list is exhausted) the State Govern
directed to aonoint out of the persons who
in service and vhose services have been ter

&

!

{- The

(Lo £i1l

5| by sending
55i0n.  On

! numoer of
l'so to

cruit for
ent is

clen continuing
dings may

r the

ment is

were already
minated

following the rule indicated y the High Co
those who have oat in the maximum period of
shail be preferred. The 5State Covernment
the requisition to the Public Service Commil
delay and we direct the Public Service Comnii

urt, namely,.
service
hall. send

sxon without
sion to

(A}

-'_J {0,

give priority to make the selection as ean
vossible. ~The judgment of the iligh Court i
The State Government shall make temporary
as directed above within four weeks."

lY as
& modified.
ép 01ntment

From the perusal of the Judgment, it is clear that

‘shivs were 0f the view that the rule nowvhere contemp

of the non-selected »nersons is noat correct and the 3

\glrected that the selected persons should be appoint
Y

\,

'\K%\

|

*fe the Leqal Assistants may e allowed to contini f
N i

urthwr ﬂlrcctlon, were oiven that

continuing on the post from 1

L ) . i |
iT. Jain alsn cited the case of Pritam 31 g

Lordshins directed that the termination of servicesw

ascellant when regular had became available is

chillenge. Mr. Jain has also cited the case of T.Ch

Pillai % Others Vs. State of Herala,

© Others, rcported in 1987 (Supp.) 522 6374

+“e1r Lord-

lates

.continuance

tate was

ed. However,

till the ao»ointments are

!

!
|looking;to
}

of the

not chn to

I
andran

renorted in 1987 (3upp.)

V .
5707 612, Hon'ble  Sudreme Court directed until a2 sglected
candidate is able %o ioin the post to which he is Falected
. i
: 8 : .
the adhoc employee vho is now working in any post ghall continue

oiven that tﬁq

in thit post. Dirﬁctjon were fCarther

condid.ates vho have beet

relaxation e gilven Lo the:
: i

Suresh Wamar Vo, States of Krralﬂﬂ
w

. . |
supreme Zourt declined

In the case 0of .
1928(2) LLR 773, the fon'bHle

<

acainst tne termination

age limit

i

discharged

~on accoint 2£ agpointment of the regilar selected ¢hndidates.

renorted in

o interfere

l .
Arders OF LompPOriry cmployFes on the

.o /6



’-,"'l_"

-

Ve
AN

;

)

cround that reoular selected candidates are now availsdle. 1In
the case 2L Jtute of Haryana x Cthers Vs. Pilara Zingh & Oth-rs,
reported in JT 1992 (5) 32 179, Hon'ble LSupreme Coart has laid
the aiidelines in the matter of regularisation. Their Lordships
neld that the normal.rule, of course, 1is regular recruitment
throiuch the prescribed agency dDut éxigencies of administration
may sometimes call for an adhoc or temporary appointment to be
made .  In such o sitaetion, effort shonld always he to repluce
sucl. an adhoc/temporary Dy a regularly selectgd employee as early

1

as nossible. 35i1ch a temporary employee may also compete along

~¢ with others for such regular selection/appointment. I/ he gets

-s%lected, well and good, hut if he does not, ne must give way

td the regularly selected candidate. The appointment of the

abeyvance for the sake of such an adhoc/temporary employee.

Thus, the case of regularication stands on inferior footing
thot the cases of the regularly selected perscons. 1In the case
of Curenidra Xumar Cyani vs. State of Rajasthan. x Anr., reported
in Jr 1992(5) o2 2§3, the :on'ble Supreme Court upheld the
Judgment of ‘the  Rojasthan High Court und held that the regula?ly
selected persoﬁslhavc a sreferential right to 2e continued in
scrﬁice over the7personé who claim regularication. f@tate of
Rajasthan was thereafter directed to consider the cases of the
employeeé s?mpathetibally as far as practicadle for the purpose
of 'regularisation. Thus, in both the cases, cited by the
anplicant, Hon'ble SJupreire Court has given the preﬁjfential
treatment to the regularly selected persons selected through
the due process of Commissions/sélection 30ards or otherwice.

7. " On behalf of the persons representing those who ére
cloiming regularisation, the casze of ~11l Maniopuar Regular Posts
Vacancies Substitute Teachers' association Vz. Stute of Manipur,
reported in 1991 Suoov. (2)‘SCC 643 was cited. There were more
than ane thousand sunstituted teachers who vere rebruited.in
1981-82 onwards. They wvere allo-ed to appear »Hefore the DYC
and out of thmm 23 persons werce selected. The question %as

oes /T
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\Li?arned counsel for the second set of persons has also cited the
o . !

whette r the direct recraitment should be allowed to c¢
particularly when the question of regularisation of the
substituted teachers 35 under consideration. As an interim -

order, the ton'ble Supreme Court directed that regulalfisation

matter may “e considered nefore making direct recruitient -and

some directions were g¢iven by the Hon'ble Supreme Court in the - '

PN

matter of regularisation of teachers who have pat in{5 years
of service.

B On hehalf of the respondents, Mr. R.N., Mathur submitted "

the case of Dr. A.¥X. Jain and Others Vs. Union of India, reported-
in 1987 (Supp) SCC 497. The Hon'ble Supreme Court directed
that the services of the persons who were appointed oh adhoc

basis upto Octover, 84 be regularised and also further directed

for the relaxation of the age. Mr. Mathur also cite8ll before us -

the case of L. Robert D'Souza Ve. The Executive Engineer,

Sourthern. Railway and Another. This is a case of rekrenchment

under the Industrial Disputes Act and is not of much relevance

> .
\\\ms far as the guestion of regualarisation is concerned. The
C A

Y

i i
: . ' |
¢ase of Daily Rated Zasual Labour employed iander P&ﬂ*Department

s. Union of India, reported in AIR 1987 5C 2342. Their

-
.

Lordships have interpreted that the denial to casual labour of

minimum pay in the pay scales of regularly employed %orkmen

amonnts to exploitation of labour. The contention %k the
resopondents of the second set of persons 1is that Fbe fact

. j:
that they were appointed for 3 to 1C days in a month itself was

an exploitation and it continued for years togethelr particularly
!

for a\period'oﬁ 4 to 5 yearc. The case of I.J. Diﬁ?kar & Otrers

o

: I : : <
Vs. Government of Andhra Pradesh &% Ors, reported i@f1982§3) SLR.

)

475 was also cited. In this case, ton'ble Supremé;Court held
. {; .

that the state Covernment has the power under\Art%éle 162 to

regularise the 'scrvices of the temporary employeés. Their
ajected | oM

Lordshins the plea against the regularlsatpon of. these -

temporary employees “ut further directed the Public) Service

Commission to finalise the list of sclection on the basis of

iei/8
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the viva-voce tests conducted and harks assigned and forward
"the same to the Government within two months. They further
directed that those who are selected must be first appointed
sefore any outsider is hereafter apnpolnted. '
9. In the casevof Shankarsan Dash Vs. Union of India,
reported in 1992(1) SLJ 7, their Lordships held that the
| notification-inViting applications merely amounts to an
invitation to qualified candidates to apply for recruitment
and on their éelebtionhthey do not acquire any right to the
post. Unleﬁs the'rélevant recruitment rules so indicate, the
State Government is under no legal duty to fill up 9331 or
any of the vécanciés. However,'it does not mean thaéfthe'
State has the iicence of acting in an'arSitrary manner. ., The
decision not to filllup the vacancies has to be taken bonafide
for appropgia@e reasons. and if the vacancies are availabple,
the Staté is bound tb respect the_comparative merit of the
candidates, .as reflected at the recruitment test, and 0o
diécrimination can be permitted. ‘

10. The words "reqgular" and *“regularisation™ have oveen
g .

~. ‘discussed at length by the Hon'ble Supreme Court in the case

?ggﬁ B.N. Naqa;ajan % Others Vs. State of Karnataka & Others,

}_Jgported.in 1979(3) SLR 116. 1In para 5 on page 123, their
Lordships have held that"the words "regular" or "regularisation®
do not connote pérmahence.' They are terms calculated to
condone any procedural ifregularitiéé and are meant to cure
only such defects as are atrributable to the methodglégy
followed. in making the appointments. They cannot be construed
SO as to convey an idea of the nature of tenure of the
appointments.” Theilr Lordships have on page 124 furthef

t refefred to the Judgment of Hon'Dle Supreme Court in

| Nangundappa‘s case4Where it was held that "if the appointment
itself is in infractionAof the rules or if it is invviolétion
.0f the nrovisions of the Constitution illegality cannot be

" regualarised. Ratification or regularisation is poésible of ~

an act which is within the power and province of the authority

"0/9
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but there has been some non-compliance with procedure, or manner'

which does not go to the root of the appointment. Regularlsatlonr
- , Lo o
P

' cannot be said to be a mode of recruitment. To accgde to- suchvfﬁ‘

a proposition would be to introduce a new head of &ap oxntment o

. . l Co

in defiance of rules or it may have the affect of settiqgaat
naucht the rules.”

11, In the cases in hand, written examinations were held

]

!

in 1988/89 anJ the interviews were held in geptember,89 and ’ 1 ;

sy
ot

the oanel/select list was also prepared and was forvarded to ﬂie"
Government for approval. At Jaipur, the Doordarshar was'

=~ estanlished sometime in 1987/88 and thé matter of the regulari-

sation of the staff at Delhi and other places was consiijered
. I .. 3

‘wy the Principal Bench vide Judgment dated 14.2.92 lin the case

¢

of Anil-KumarAMathur V5. Director General, Doordaréﬁan |

(OA No. 563/85), Prinéipal 3ench approved the scheﬁé. The'
‘learned counsel ror the other set of applicants has referred
to para S of the Scheme as issued by the Dlrector.c?nergl,
oordaréhan on 9.5.92 after approval by the Princi;%l Bench

ich provides that "till ‘all the Casual Artists imja particular

ategory are regularised, no fresh recruitment would beiresorted .

1

to by Kendra concerned." They have argued that in accotdance
H

with this orovision, the claims of the officials who were

~ working on contract »asis had to be considered for|regularisation
l

rirst and - appointment through fresh recruitment could be made

‘only in respect of vacancies which remain unfllledithrouoh
Mo '~ regalarisation. Ve are unable to agree wltH this bpntentlon.
‘The restrictions in para 9 of the Scheme ibid is only that no

fresh recruitment would be resorted to. 1In this case, the

recriitment action had started much earlier and in fact, written
. [ )

l , , ,
‘'examination and interviews had also been held and|lthe list of
: ‘ _

Yoo

: . : LI
é/““f“" successful candidates had also been prepared although the

panels had not been published in view of the interim order -
issued by the Tribunal. It is, thus, not a case of resorting to
' ' | -
fresh recriitment. The appointment of those.who had beéen selecte
! - N

) S

on the‘basis of the examination held in August/Septembér,BQKis:
'..4/10.
|
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tﬁus not hit by this provision in the Scheme. Moreover, only
the question of regularisation of the employees was there before
the Principai 3ench and no ﬁattcr vas pending relating to any
examination conducted in 1988 or interviews held in 1989 or of
the nersons selected in 1989. Thus the judgment is silent in
the matter of apnointment to the persons selected as the
question of examination, interviews and selection Qas not
considered qua the regularisation.
12. .. Applicants who have %een selected in 1989 are having
some vestea r ight t&ﬂbonsiﬂer‘ . for appointments. A hope
was cencrated in théir minis that they have bcen selggggd and
-
now they will be appointed by the Govefnment. 3y subsequent
reqularisatioh'proceedings the euphoria generated by selection
has oroved s mirage. Further point is whether a person
performlno céntra worc for 10 dayu in a month or so can be
said to be holding a civil post and vhether the reguléf;satlon
of such pnerson if it is to he done can it be at the cost of
the persons who have already been selected and who have faced
the written test and viva qnd thereafter came in the merit list.
Wurber of persons Qho were working on a contractual basis might
have bcen selected as they have also appeared.
13. In the light of the Judgments referred to above, we
ére of the viewAthat the persons who have appeared in the
written examinations, viva and thereafter selected in thé year
1989 have prefereﬁtial right of appointments over those persons
o have not undergone the process of selection, vi;!?and who

Jould not provetheir merit. !umane consideration is also

necessary for the persons who have worked, may e for 8 days or

10 days in a month. for some years, have a right to be considered

for future appointments and rpqularlsatnon and we are of the
opinion that the cases of recularlJatlon sho;ld also be
considered and if the vacancies occur in futnre and if any
vacancy remains after c¢iving apoointments to the selected”
candidates then the such persons should be regulsrised under

the Scheme approved by the Principal 3ench.
eea /11
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14. we accept the first set of applicationé (O0.As No.iv
; 462 /91 and No. 453/92 and direct that the aopllcants in thése |
?* . 0.As who have been selccted in 1989 should bYe glven a 1% j .
preferential'treatment in the matter of appointment anith%yh -j;

persons, the,pefsohs who are to be regularised under th

scheme may be regularised. If any vacancies still rema

[9)

consideration of the others may also be done, if possi

cessary in thévlight of the creation of the Doorde

) e at a late stage at Jaipur.

should be app01nted lmmedlately against the Vacanc1rs and_%f o

any vacancies remain 3fter filling the posts from the §ele?ted

ki
e
i
in, ithe

le, |by

yrshan

o orders as to costs.
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