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QA Mo 591 /90 Date of order: 3V —2,1994
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C.F.%harma 3/¢ 3hri M.F.fhatrma, tresi

2y

ent of g&-61,
Frizhna Marqg, Bapur Nagar, Jaigﬁr
af .. Applicant
i
Versus
1. Employees' Etate Insurance <Corparaticon threugh
ite Director General, Fotla Road, llew Délhi.
z. The Regional Directof, Regional Nffice,
Employees!' State Insoranze Corpovation, PBRhawani

Singh Ronad, Jaipur.

.- Respondents

Mr. &.I'.Jain, <ccunsel for the applicant

‘Mr. U.,D.Zharma, coungel f£or the respondents

CORAM:
Hon'ble Mr. ©.F.Zharma, Administrative Memh=ar
Hon'ble Mr. Fatan Fralkash, Judicial Member

ORDER

Per Hon'ble Mr. oaP;Sharﬁa, Administrative Member
The applicant Zhri ‘C.P.Sharma had originally
filed the <2 on 12.12.1%%0 asnd it was Adisposed of by
thiz Bench ~f the Tribunal by an order dated 11.1.1995, "
The recpondents had challenged the arder by filing
Civil Appeal 12,9323 of 199G hefore the Hon'ble Supreme

Court. The Hon'hle Eupreme Comrk by it judgmeht dated

U]

19.7.199% zet-aside the ordsr ~f the Trilkunal and sent
it kack to the Trikunal for disposal afresh, leaving
all the contentidns spen. One of the grounds »n which

the 04 has heen allowed by the Trikunal was that the



(@)

: 2
rezpondents had relied upcon certain instructions issue:

Py

by the Posts and Telegraphs Department. When the matter

went kefore the Hon'kle Supreme Court, it was clarified

that 'P and T' etands for Personnel and Training and,
therefore, the instructicons vrelied wupen by  the
rezspcondents were not  of  the Posfs and 'Telegraphs

Department Fut of the Department «<f Perscnnel and

Training. '

2. Thereafter an amended 0OA was filed. by  the

applicant on 4.2.1997. We have now to dicspose of the

matter on the hasis of the amended OA.

2. In this OA, the apprlicant has rprayed for the

fnllowing reliefs:

i) The reversicn order dated 7.12.1%3%0 mnay ke
declared to ke null and void and ineffective and
viclative of Article 16(1) of the Constitution.

ii) Fegulation 24 of the Emplaoye2es' Etate Insurance
Corporation  (Staff and Conditisne of Service)
Regulatizng, 1953 (for short the Regulaticns) may
e declared ultra vires and ineffective against
the applicant.

iii) The OM dated 24.12.122¢ Ann.R2 Le declared to ke
nltra wvires | the alkeove Regulaticns and the
srder of reversion dated 7.12.1%%0 hased on the
gaid OM bke «quashed with all congequential
benefits.

iv) The vrezpondents may bke ocoimmanded t£o allow the
applicant to hold the pest of Deputy Regicnal
Director with all consequential benefits.

v) The respondents may be directed not to revert the
applicant till his junicre are reverted in the
first instance.

)

case «f the applicant as= get out in the




amended OA is as follows. The applicant was initially
recruited on the post of Asesistant Regional Directaor,
Employees' State Insurance Corporation (for short the
Corporation) through the UF3C in llovemker, 1934, Vide

Memzrandum dated 10.2.1%59 a provigicnal seniorvity list

U]

of As
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istant Regicnal Directors and ~thers in
equivalent rank as on 21.5.1929 was circulated in which
the applicant's name was chown at Sl.Mo. 125 and in
which his Jjunicrs have Leen shown at S1l. Moe. 126
cnwardes (Ann.Ai)._vide arder dated 10.2.19%2% (Ann.A3),
the applicant alongwith several others was ordered to
ke promoted to the post of Deputy Regiconal Directar on
ad hoc basis. The applicant's name appears at Sl.Mo. 13
in the said order 'and his junicrs appear at &1. Neo. 14
downwards. The promotion order was not purely a étcp—
gap arrangement. The praomcticon crder was issued after
considering all the eligikle «~andidates and after
taking inta conzideration  their eligikility and
suitakility. Thereafter vide order dated E5.12.1929
(Ann.Ad) eight cﬁhers, junior to the applicant, were
alss wordered to be promoted to the post of Deputy
Regicnal UDirector. The applicant was transferred vide
crder dated Z320th July, 1%30 passed Ly the Directar
General of the Zorporation at lew Delhi; The applicant
challenged the transfer order kefore the Trikunal whic

rassed an interim order on 13.5.19%0 restraining the
respondents from relieving the applicant in case he had
nct already been relieved. Pecausge of the applicant's
challenging the transfer order which was malafide and

punitive in nature, the respondents ad-pted a

revengeful attitude against him by passing order dAated
7.12.12%0 (Ann.Al) reverting the applicant t:2 the post
of Asgistant Reqgicnal  Director, withont any
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juetification. The applicant's juniors have, however,

4

kFeen allswed te continue as Deputy Regional Directaors.
The applicant has been singled cut for reversicon on
pick and chooee kasis. This action of the regpondents
when his junicrs have keen allowed to continue on the
post  of Deputy Regional directar is vislative of
Article 16(1) of the Constituticn as also Article 14 of
the Constitution, inasmuach as, the aorder <f reversion
cannct stand the test of egual treatment to equals ghd
Wit ¢ reflecte malafide exerciszse of power.

5. Other gfounds on which the order <f reversion has

lreen <hallenged by the applicant are as fcllows. The

0]

grcunds on which the order of reversicn has Leen rassed
have nat keen disclosed to the applicant. Zince he had
‘bheen rromoted after considering the eligikility and
suitakility <f all the candidates falling in the =cne
nf consideration, the respondents were not justified in
reverting the applicant\while allowing his juniors to
continue. No opportunity of being heard was given to
thé applicant hefore passing the order of reversion.
The applicant has, therefore, lkeen visited with penal
consequences. The respondents have disclosed in their
reply (filed with the unamended OA) that the Gfder of
revercicon has been passed in view of the Government of
India ©M dated Z1.12.1%3¢ issued in the Department of
Personnel and Training. Actually"P and Téfgﬁg%eviation
~as used in the said OM indicates Fosts and Telegrarhs
but even if it is assumed that it iz issued Ly the
Department of Perscnnel and Training, it has no
applicakility to the applicant becaqse ‘the said OM
cann-t apply to a Publis Sector Understaking like the
Employees!' Etate Insurance Corporation which, according

to ‘himm, is registered under the Companies Act. In

0y -
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their reply to the unamended 0OA, the respcndents have
stated that the applicant has hLeen reverted on the

basis «f the OM dated 234.12.1954 2n the ground that he

had not completed cne year's «f service in the promcted

et and hbecnase disciplinary rproceedings had keen
initiated against him. Thus, his reversisn was actually
cn  account of the pendency <f the disciplinary

proceedings againsft him. Therefore, the reversicn was

prenal in nature and this action conld be taken only
after holding an inguiry. Regulatisn 21 of the
Pequlaticns praovides that in vrespext of .3ll other
matters relating to  conditions of service of  the
emplayees of the Caorporaticn for which ne provision or
insufficient provision has Ieen made in these
-Fegulaticns, the rules applicable from time te¢ time to
the cbrrespoﬁding category of the Central GSovt.
emplayees chall apply subject to such modifications,
variations and exceptiins as the Director Seneral with
the apprcval of the Ztanding Commiktee may specify.
Therefore, this.OM 2f the Central Gsvt. can aprly Eo
the employees of the Corperation only if ne provisicon
or insufficient provision haz  hkeen made in  the
Regulations with rejgard to the matter dealt with in the
NM. However, the Regulaticne contain ample pravisions
ragarding promotisn and reversion of the employees of
the Corporaticn and these proVisions are  not
insufficient in any manner. Therefcre, this QM has no
application to the case qfvthe applicant; The TM dated
24,12.1%86 ie only an inetruction issued by the Centfal
Govt., whereas PRegulation 24 of the Fegulations
rrovides  for applicability of rules applicable to
Central Gaovt. employees. Thervefore, this 0OM aated

224,12.1936, neot being a rule has no applicakbility to
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the case of the applicant. Further, the rules framed by
the Central 6Govt. cannct apply automatically to the

employees of the Corporation but are applicakle only
when these have been rlaced Lef:xre the Standing
C-mmittee and the. Standing <Committee has made them
applicakle to the employees .with such modifications,
variatinone and exceptions as it may provide. Since the
oM dated 24.12.19%36 was never rlaced Lefore the
Standingy Committee, it cannat apply ko the employees of
the Corporation. Explanation (iv) of Regulatizn 11 of
the Regulaticns provides that reversion of an employee
cfficiating in a higher grade o«r post to a lower grade
or post on the ground that he is =considered to be
unsuitakle for such higher grade ovr post or on  any
administrativé Jground  unconnected with  his  conduct
ehall not' amcunt to impesition of a penalty on him.
Zince the OM dated 24.12.1?86 pro?ides for réversion of
an emplcoyvee within a pericd 6 one year without any
such congideration of hie case, it is ocontrary to
Explanation  (iv) of Regulation  11. The OM dated
24.12.1926 authorises reversicn of an ad ho: employee
if his ad hoc appointment is for a pericd of less than
one vyear, when dieciplinary proceedings are initiated
against him. Thus this OM provides for reversion
without holding a departmental inquiry.'Even if the OM
dated Z4.12.1986 has tpe force of law and applies to the
case of the applicant, the aﬁplicant's reveraion is
illegal as the corder of reversion has bheen passed after
cne year «~f the applicant's promotion. The applicant
wag promoted vide order Jdated 10.2.123% and the order
«f reversicn was racssed on 7.12.1990, Therefore, the
crder of rveversion Ann.Al has heen passed after

approximately one yvear and four months and, therefore,

0




49

the OM dated 21,12,.1556 does not apply t~ the case cof

the applicant. Reqgqulatiocn 22A «of the Regulations

provides for the competent anthority far the purpose of
application of the Central Govi. runles. The Standing
Committee has been held under rule Z22A to be the
compétent aunthority to exercise all the ﬁowers and
functions  for the purpose of application of the
Central Govi. rulez to the empliyveea of the Corporatian
nnder the Regulaticona. The instructicons contained in
the OM dated Z34.12.1%2¢ rcould, therefore, apply to the
applicant only if these have been specifically made
applicakle by the CGtanding Commitkee to the employees
of the Corporation. In view <f the rprovisions of
Regulation 2 of the Regulations any matter regarding
the conduct, discipline and control over an employee of
the corporation zhall be governed by the Regulaticns or
as per the directicna «f the Director General.
Therefore, no circular or rule can become applicable to
the employees of the Corporation unless zpecified hy
the Director Seneral. Since the M dated 24,.12.1%36¢ had
net Leen adzpted by the Corpoeration, it cannot apply to
the applicant. Regqulaticn 8 providesj?%e conditicons of
service of the employees of the Corporatiqn. According
te this Regulation, the conditions of service of the
employees of the Corporation éhall ke as 1laid down in
the Regulaticons and such Sther orderse as may ke passed
ky the Caorpeoration or its EStanding Committee. TInder
Regulaticn 2 the maode of recrnitment has hbeen provided.
The OM dated 2d.12.1%8¢ can apply only when the orders
have>been izzued by the Corporatisn or by the Ztanding
Ccommittee. Since no 3uch orders have bheen passed, the
afcresaid OM has no applicaticon to the wcase <f the

employees wf the Carporation. In view of the

(4
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Evplanation to Regulation 24, the Dirsctor 3Seneral has

tn specify with the approval «f the Standing Committee

the pogstsz under the Corpeoration which shall correspond

to th

D

posts under the Central Govi. for the purpose of
applicability of PRegulation 24, To the best of
knoﬁledge I the aﬁplicant nc =such raoste have been
specified ky the Director Seneral. Under Secticn 17 (4)
nf the Emplayees' State Insurance <Corporaticon Act, it
has been provided that if any questicn ariseé whether
the post correéponds t> Sroup-A and Sroup-RB posts of
the fentral Gnvt., the question shall be referred to
the Govt. whose decisicon shall ke final. No decision
has been givén by the Tentral Govt. in this regard. In
such a gituation, Regulaticn 21 can héve ne application
and, therefore, the rules framed by the Central govt.
cannnt apply to the emplovees of the Qorporation. Also
under Sectin -97 wf +the Employees' State Insurance
Corporation Act, the power ﬁas lheen conferred on the
Corporation to malke regulatians which are not

incnneistent with this Act and rules framed thereunder.

There is no praovision of deleqatisn under 2ecticn 57 of

the Act. Therefore, the Corporaticn canncot frame any
requlation adopting the rules, OMa et:=. of the Central
Govt. antomatically for application t£o the smplaoyees of

the Corporation. Such a power would amount to power of

o}
D

lejation and, therefore, contrary to the provizions

‘of fa2ction 97 of the Aczt. Therefore, FRegulaticon 24

itself has to be =struck diwn as conferring excessive
delegation en the Corporaticon.

6. The applicant has further stated that clauze
(i) of the oM Aated 24.12.1%2¢% applies only to thosze ad

haz promotions which are agjainst cshort term vacancies

or against leave vecanciez or if the official has Leen

) |




apprinted t& officiategtill further ovrders. The order
Ann.A2 Aated 10.3.193% ghowe that the applicant's
promction was made against regular vacancys Therefore,
clanse (i) of the aforesaid OM cannot apply to the case
of the aprlicant. Even the Adizsciplinary proceedings
initiated against the applicanf cn the basis of which
his reversicon has béen ordered have since been
finalised by imposing cn the applicant a minor penalty
nf withh2lding <f two grade increments o«f pay without
cummulative efferct, by passing order dated 11.%9,1995.
However no insrements have hLeen paid to the applicant
for the last more than 5 yeare either on the post of
Assistant"Regional Directecr or on the post <f Deputy
Pegicnal Director. Zince the applicant has already
undergone the penalty, he is now entitled to promction
forthwith ﬂn the post of Depnty Regional Director.

7. The respondents in their reply to the amended ©A
have =ztated that the applicant was promoted as Depﬁty
Regicnal Directosr on purely ad hoc and temporary hasis
on the Frasis «of the provieional senisrity list xn &mm
of Agsistanft Pegicnal Directors and assumed charge as
Deputy Reqicnal Directsr on 11.12.1%89 at Jaipur. The

hot
promoticon was /in acoordance with the statntcry rules.

Since this was a Sroup-A post, promasticon therets was
rejquired to ke made on the basis of merit-cum-senicrity
to be judged by a Depatrimental Fromckicn Jommikbee fgoﬁzon$¢”
g:% cfficials falling within the =cne of consideration.
The promotions made vide' Ann.A2 dated 10;8.1939 were
made to meét the administrative exigencies, as a stop-
gap arrangement purely on  the bazis of provisional
genisrity withcout holding the sgelecticon proceéss for
requlay =~ . promotions. The respondents have denied that

|

eligikble candidatez were considered on the hkasis of
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their eligibhility and suitakility.

é. With regard to the transfér ~f the applicant,
the respondents have denied the averments «f the
applicant and have alsc denied that any revengeful
attituds Qas adopted against the applicant on account
«f his filing an O3 hkefore the Trikunal. The respondéhts
have _alss Henied that his reversisn was crdered asla

measure of punishment and without any justification.

Certain acts of mizconduct on the part of the applicant

)

came to the notice of the competent authority who
initiated diéciplinary proceedings against the
applicant by.issuing a charge-cheet for major penalty
vide {J memorandum dated 20.11.1320 (Ann.R1). By virtue
nf Regulation 24, the Corporation had adopted the rules
and orders relating to conditicne of service made by

the Gzvkt. «of 1India in vesrest ~f Central Gaovt.

emplove

D
0]

and made thesze applicable to the employees of
the Corporation. Thus the various ofders and
instrustisns issued hy the Givt. of India are, mutatis
matandis, aprlicahkle o the emplaoyees of .the
Corporaticon. fince the applicant had heen officiating
on the higher paost of Deputy Regicnal Dirvecstor on ad
hoe basie for a perizd of lesse than one’ year and
diszciplinary rproceedings had been initiated against
him, the appointing aunthority, acting on the

in

i

tructisns  ih the M  dated 24.12.1%3& (Ann.Rl),
iesued by the Department of Persconnel and Training,

Govt. of India, had passed the order dated 7.12.1990
reverting the applicant to

order
Since the reversicon/has heen pasced in conformity with

is lower regular post.

the provisicns of the oM dated 21.12.1%%%, there was no

pick and choose inveolved and, therefcre{ there was no
vizlation of Articles 14 and 16 of the Constitution.
— [ U
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The applicant, aqainst whom dieciplinary proceedings

11

were initiated, cannct claim equal treatment with cther
nfficers aqainst whom no disciplinary proceedings had
been initiated. The revergion order can also,
therefcre, not be descriked as malafide evercise of
power nor can it ke described as arhkitrary, capricious,
discriminatory etc. There was nc cobligation on the part

he respondents to have diss~losed reasons and
grounds for the order of reversizn, since it has been
passed in conformity with the prcﬁisions contained in
the OM dated 34.12.1986. Theré was no regquirement of
qiving an oppertunity of hearing te the applicant
before passing the order of reverzion. 32ince the
applicant had been holding the higher post on ad hoc
hasis, he had no legal right to hold the said post and,
therefore, his reversicn Ey an order simplicitor cannot
be e=aid to have visited the applicant with evil
conzequences. The applicaf's contention that 'P and T!
stande for | Pasts ancl Telegraphs Departmenf is
misconceived. The matter has alzz heen clarified ;;;
lefore the Hon'hle Supreme Court and P and T stanés for
the Department ~f Fersconnel and Training of the Savt.
nf India, Mew Delhi. The instructions contained in the
DM dated Z4.12.1%2¢ were issued by the Departmenf of
Personnel and Training. This matter has alsx been
'clarified by a ocommunication  Ann.Rd dated 1,22
February, 19291 iscued by the TLepartment of FPerscnnel
and Training, Govt. of India, Mew Delhi. The Director
General had ordered the reversion of the applicant as
iz evident from the order Ann.Al by which the applicant
has heen reverted. The fact that there is no reference

tn the OM dated 221.12.1%8% in the order of reversion

wes not affect its legality. The power to effect

¥



reversiaon of a temporary and ad hoc official within

12

cne year of such rpromctisn has been conferred on the
anthcrity ooncerned E& the <M dated Z.1.,12.12&%., The
applicant had heen reverted before the expiry of <ne
year of his tenure on the promcted post. Even otherwise
a pers>n promoted on tempcrary and ad hec hasis does
not acquire any right to held the post to which he has
been promsted. The respondents have further stated that
initiation of Adisciplinary proceedinge  against an
nfficial shows that the gaid official is unsuitable to
hald the prométed rost and, therefore, there 1is nao
legal. impediment ~toreverting such official to his
original)lower rost on the ground of unsuitakility to
- that

hnld the higher post. It is nat necessary in every case
there zhould be departmental injuiry against an ad hgc
promgted employee before he =culd be reverted. There is
differsnce betﬁeen'»a' revergicon simplicitar on  the
ground of unsuitability which may he due to initiation
of disciplinary proceedings against the official and
the reversicn ordered as a measure of penalty after
holding a proper injuiry in  accordance with the
discziplinary rules. The applicant's reversicn has not
been ordered under the Aisciplinary rules applicable to
the applicant. Therefore, the iapplicant has nct keen
visited with any penal' consequences and no> stigma is
attached on account »f the passing of the eorder of
reversian simplicitar.

a. Further according to the veespondentes, Regulaticn
24 5f the Requlations is in the nature-of a residuary
and omnibus praovisicon by which rules applicable freom
time to time to the correspending category of the
Central Govt., employeez had heen made applicakble to the

emplcoyees of the Corporation, to the extent the

O(J
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Requlations do not contain ahy provisioh or contain
ineufficient preovision in  respect of any matter
relating ta the conditicns of gervice <f an emplcyee.
Reversgicon is also an incident as well as a conditicn of
service. A reversion can ke ordered as a measure cof
penalty <r as reverzion simplicitor. The rule making
aunthority cannat visualise all the possikle
circumstances with a view to making praovicions in the
Regqulaticns to ca&er all the circumstances in which
reversion simplicitor can ke ordered. The Regulations'
dc not contain any provigion for passing an order of
reversian/ simplicitor. Thus the PRegulations contain
insufficient provisions with regard to the matters of

reversicon and there is n» provision therein similar to

that «ontained in the @avt. of India's OM dated

J
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24.,12.192%6. Thevrefore, by virtue. «f provisions of
Requlatiaen 21 the OM dated Zd4.12.1938¢ is applicakle to
the employees of the <Corporation. The expression
"Rules" wused in the requlation 24 includes within its
ambhit all statutory and non statutory rules, orders and
instrﬁctions' igssued Ly the Govt., of India. Since
Requlation 24 is in the nature of residuary and omnibus
provisicn, the expression 'Rule' will have to be given
the widest interpretation that gf iz in consonance with

th

D
n)
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~f the Regulaticns. Merely because the
instructicons dated Z4.12.1%23% are in the form of an OM
d~es not mean that these cannit be treated as a rule
having the force of law. Where no medifications in a
rule adecpted have hbeen made in view of the pravieions
of Requlation 24, the =aid ruleror the order issued by
the Geovt., of India would antomatically apply te the
emplayees of the Corporation in view of the provisions

~f Regulation 24, inze n

0 (

n

=~ modifications, variaticns
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etc. have Leen made kv the Carporaticon in respect of OM

dated 24.12.1%3¢, it hecomes antcomatically aprplicakle
to the employvees of the Corporation and it does not
require any approval of the Standingy Committee Lhefore
itz applicaticon. The rprovigion in Explanaticon  (iv)
kFelow Regulation 11 which provideg that reversion of an
employee officiating in hiéher grade or post on the
around of unsuitakbility fo hald the higher grade or
pret or on any administrative ground unconnected with
hiz econduct  d-es not amount to a penalty does not mean
that all other reversions would be penal in nature. The
oM dated Z4.12.1%8% iz naot contrar§ tw the provisions
of the aforesaid Explnatizn. The oM dated Zd.12.1555
empowers reversion o~f a Sovi. employee if he had held
aprointment for less than cne year. By virtue of the
crder Ann.A2 dated 10.2.1952 by which the applicant was
promoted on ad hoc basis, the promction was to take
effezt from the date of joining on the promeoted post.
The applicant joined on the promoted post on
11.12.1989, The araer of reverzion was passed on
7.12.1920 and it was to have immediate effect. Thus the
reversion has became effezxtive on 7.12.1%90 i.e. within
the perizd of one year from 11.12.1%3%. The applicant's
case that in view of the provisionsvof Regulaticn Z4A,
-nly thé Standing <Commitktee conld have exercised the
power <f revergion of the applicant is misceonceived.
The OM dated 2Z1.12.1%2% can be eaid to have Lkeen
properly covered by FRegulation 9 which providefthat all
employees of the Corporation chall ke sukject to the
superintendence and control of the Direstcor Seneral and
chall ke governed by the fprovieions contained in the
Regulaticne. Even under rule 2 of the Empl:yees' State

Insurance Corporation (Fecruitment) Regulaticns, 19565,

(




the said OM hecomes a part of the conditions of service

15

of the employees of the Carporation and there is no
need to pass a cepecific order Ly the Corporation or the
Standing Committee to make it applicable to them. The
OM dJdated 24.12.13%% applies to all Government servants
and, therefore, it applies tco all emﬁloyees of the
Corporation as well and, therefore, there is no
requirement of nctifying any corresponding category of
employees of the Corporaticon (corresponding to
categories c¢f employees of Central Govt.) by the
Director General or the Standing Committee. Regulation
24 is intra Qires cf Section 97 of the Employees' State
Insurance Act as this PRegulaticn provides for adoption
of rules relating to other services in matter where
there 'is no specifie provision iﬁ the Regulations
applicable te the Corperation. The order of promotion
of the applicant in effect means that the promaction is
until further ordegs. The applicant has not alleged
malafide against any particular officer of the
Corporation and, therefaore, his allegations of
malafides are untenable.

10. The fespondents have admitted tﬁat a penalty of

withholding of two increments without cummulative

effect has been impcsed on the applicant vide an order

dated 11.5.%5. 3Zince the =aid penalty is now current,

the guestiocn of preomotion during the currency period of
the penalty does not afise. They have prayed that the
application shomld be rejected.

11. The applicant has alsc filed a'rejoinder to the
reply filed Ly the respondents.

1z. During his cral arquments the learned counsel for
the applicant while reiterating the averments made in

the OA stressed that in view of Regulaticn 24 of the
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Regulaticons, unless a riule aprlicahbkle o the

16

corresgponding category of the Central Govi. employees
ie specifically adopted for  application to  the
employees of the Corporation by the Director General
with the appraoval of the Standing Committee, such a
rule cannaot apply to the employeses of the Corporation.
The OM dated Z4d.12.1926& is not even a rule covered by
the provisione of the Regulation 24 az it is not
covered by the definiticon of rules in  Secticn 2 (51)
cf the General <Clauses Act. Morecver, a rule cannct
come inta fofce unlesz it ies published in the 0Official -

Gazette. PRegulation 11 is a self contained Regulation

]

and Explanation (iv) therecf =covers all cases of

L

reverzion on  grounds uﬁconnected with the .conduct of
the aprlicant. The reszpondents have not specified any
ground for revertingy the applicant in the «crder knt
they claim in their reply that the reversizn has keen
crdered on account of the provisicona in the OM dated
Zd.1201%88, The OM dated 24.13.1935»{ta1ks abrouat

reversicn where Adisciplinary proceedings  hav keen

[} 1]

initiated. Thus the reversicn Lecome

U}

gtraightway penal
in character. Mcrecver, fthe OM dated Z4.12.1954 was not
brought t> the notice of the Ministry of Labour, which
ig the nodal Ministry for the Corporation and there is
nothing to suggest that the ©OM . was bhkrought to the
notice of the Corporation and to the employees of the

Corporation before its being applied. There has been

cpecific adeption of varicue rules of the Central Gov

T

to the Corporation and, thevrefore, there is.nu reason
why the OM dated 24.13.1586 ghould not have lbeen
specifically adopted by the Corpdration if it was the
intention  to  apply it to the employees  of  the

Corparation. The disciplinary proceedings initiated

OlJ
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against the applicant are the f-oundation and not the
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motive for passing the order of reversion. Therefore,
the.order paseced agéinst the applicant reverting him to
the lower post ie penal in nature.

12. The learned ccunsel for the applicant cited the
following Jjudgments in support of tﬁe pleas raised by
him in the OA and the ocral arguments:-

i) Babnlal Vve. State of Haryana and Jthers, (1251) 2

sccC

[X%)

25, according to which ii a simple crder of
termination is found to he a comouflage for a
punitive action, the crder iz liakle to ke set-
aside. In thiz case services of the appellant
were terminated pursuant to the criminal
prioceedings  pending 'agajnst him. The Hon'ble
Supreme Court ordered that after acjuittal by the
Criminal Court he was entitled to ke reinstated
in service.

ii) omprakash Soel  v. Himachal Fradesh Tourism
Development Corporation Ltd., Zhimla and Ancther,
(1991) 3 322 291. In this cacse a charge-sheet was
éerved on the appellant and inguiry oonducted but
kefare conclusion of the inguiry a simple order
nf terminaticn was passed. The Hon'ble Supreme
Court held thap the crder was made on the ground
nf misconduct andﬁéas punitive in nature. Further
where services of a senior have Leen terminated
while the junipr's have bLeen retained, it is

the

G
C
[y

violative of Articles 13 and 1
Constitution. .

iii) Hardeep &ingh v. 3tate of Haryana and Others,
1987 (Supp) 300 35, in which the Hon'ble Supreme

Court held that it ie the suhstance of the order

which is to ke =een to find ocut whether it is

4




iv)

V)

vi)

punitive in nature and, therefore, rpas

%

ed 1in
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m

viclation of Article 211(2) of the Ceonstitution.

EZmt. PRajinder Faur v. Etate of Punjak and
Ancther, (1986) 4 2Cc 141, In this judgment the
Hon'ble Supreme Court held that an order of
discharqge of temporary Government servant from
service on  the hasis ﬁf confidential enguiry
conducted into allegaticns of miscenduct withomt
affording any opportunity o f hearing was
viclative of Article 211(2) and was liable to Le
guashed. It was further held that the mere form
of the order purporting to be made under/%%%vice
rules wonld not save it from dinvalidity if in
escsence it is punitive and passed without

f-llowing the rules «f natural justice.

F.H.Phadnis v. Sftate of Maharashtra, AIF 1971 SC

¢

995, in which the Hon'kble Supreme Court held that

reversion of the Government servant from

<

temporary officiating post to substantive rpost
was liakle to ke guashed when the reversion was
in the nature of punishment.

Pam Ekbal Sharma v. State of PBPihar and Ancther,
ATE 1990 3¢ 1368, in whjcﬁ an order of compulsory
retirement of a civil servant in public interest
was held to ke an «order by way <f punishment when
there were averments by the State that the order
vas rassed in view of financial irregularities
committed by the appellant leading to financial
loss. It was on a petusal pf the countér
affidavit filed on behalf bi the State Government
that the Hon'kle Supfeme Court inferred that the
order of compulscory retirement had in fact Leen

made by way of punishment. Thus, according to the

()f N
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vii)

viii)’

.

&

learned counsel for the applicant, the averments
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made by the respondents in the counter affidavit
can ke the hkasis for judgﬁng whether the Srder‘of
reversion pascsed by the respondents against the
applicant‘is ranitive in cﬁaracter or ctherwise.
P.C.Wadhwa v. Union of India and Ancother, AIR
1964'SC 2Z. In thie case the appellant, = member.
of Indian Feclice Service and holding sukstantive
rank of Assistant CSuperintendent «f Police was
premoted as Superintendent of Police. After he
had earned one increment in that post, he was
served with a charg -éheet and Lefore the
inguiry, which had téen crdered had started, he
was reverted to his esuketantive rank of Rssistant
Superintendent of Police, the ground  suggested
for reversion being uneztisfactory canduct. The
order of reversion wss held iﬁ effe~t to ke an
crder of reduction-in rank within the meaning of
Article‘ 311(2) inasmuch as the appellant was
given no opportunity o showing cause against the
said crder «f reversicn.

F.Dayanandalal and Othere v. State of Ferala and
Others, (12%4) 9 222 722, in which the Supreme
~ourt held that certain circulars and standing
orders issued Ly thé Etate Government as well as
the circulars issued by the Inspector General of
Folice for the memkers of the Police Force which

were publiszshed -in the Ferala Police Gacette

il

nnct ke said to have hkeen published in the
State Gacette nunder the aunthority of the State
Government and, therefore, the requirement of

putklication therecf in the Ctate Gacette cannot

ke aid to havé heen fulfilled and, therefore,

0 J
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these =hould merely ke treated executive order
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only. This Ijudgment was relied upcon by the
learned counsel for the spplicant to state that
in view of non-pubklication of the OM dated
24.12.1986 in the ofiicial gacette, the contents
there~f ceculd nat he considered to be a rule.
Harla v. The Ztate of Rajasthan, AIF 1951 3C d¢7,
in which it was held that proclamations and
corders of appreopriate authcority must be published
in the Gacette «r Ly other means tc make them the
law.

nion «f India and Others v. 3.L.Akkas, (1393) 25
ATC 244, in which the Hon'hle ZSupreme Court held
that executive instructions esuch as for transfer

of Gnvt. servants, are in the nature of

‘guidelines and do not confer any legally

enforceable vight on a Sovt. servant. The learned
counsel for the applicant stated that on the same
analogy the M dated 24.12.1%25 is only in the
nature of guidelines and, therefore, not an
enforceable rule.

The mT.P.State Electricity EBoard and Ancother v.
Hari Shankar Jain and Others, (197&) 4 322 15, In
this Jjudgment the _learned counsel for the
applicant vrelied won the c¢bservations of fhe
Hon'ble Supreme <Conrt to the effect that the
words "rules and regulations" have come to
acquire a special meaning when ucsed in statutes
ahd ucsed to descrike subordinate legislation made -
by the aunthorities to whom the statute delegates
that functinon. According to the learned counsel
for ‘the applicant, the OM dated 24.12.128¢ cannot -

fall in the categ-ry of a rule and, thereiore, is

()
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not one which could haée even hkeen adopted under
Fegulation 24 o f the Peoulatinnes of Ithe
Corporation.
14.- Othef judgmentes cited by the learned counsel for
the applicant to support the plea that an order wherehy
reversion has hbeen cordered or cimilar action has heen-
taken is in fact punitive in nature iflpassed without
following the principles «f nature justice or applying
the provision of Article 211(2), are as follows:
xii) Madhab Ch. Das v. Unien of India ané mOthers, 1989
(3) SLR 153 (CAT).

%xiii) Sian Chand v. Union of India and Others, 1989 (7)

xiv) Faghubans Warain ZEingh v. Union. of India and
Others, 1291 (£) ZLR 515 (CAT)

V) “handi Das Eanerijee v. Unicon of India and Others,
1931 (3) SLE 2ad (CAT).

15. Some of the other judgmente cited Ly the learned

counsel for the applicant which, according to him,

directly or indirectly support his case are as follows:

XVi) * G.J.Fernandez v. &State  of Mysecre and Others,

(]

v

§7) 3

- a e
CRE &30,

Ol

(1

C

xvii) M, Faman and PRaman Ltd. v. State of Madras and
Others, 1953 (Z) =2CR 227
¥viii))channappa v. the ZSecretary to Gavernment of
Karnataka and thers, AIF 1592 Farnatalka 226.
1¢6. . The learned counzel for the respondents stated
during his oral arguments that -the applicant's
promotion commenced from the date of Jjoining the
promoted rost of | Deputy  Regicnal Director on
11.12.1259., The pericd of officiation of <one year on
this post, to find cut whether the OM dated 24.12.1986

is applicable or not, is to ke reckoned from the date




of actvnal joining on the promcted post. Peversion crder

22

ie dated 7.12.1520 though it may have keen servéd on
16.12.1930. The reversion was to take immeﬁjate effect.
Thus while the applicant joined the promoted post on
11.12.1%8%, he was reverted with immediate effect on

7.12.1990, In State of Funjab v. Balkir Singh, 1974

)]

LI 7% (&2), the Hon'hble Zupreme <Ccurt held that a
order takes effeqt from the date on which it is issued
cr sent out. Therefore, the «rder of feversion hecame
effective within one vyear from the Jate of the
applicant's joining'the promoted post and accordingly
his reversion can he said to have heen made when the
applicant had held the prémoted post for less Lhan cne
yvear. The order of revercsicn dces not indicate any
ground Lkecance it is an crder c¢f reveresicon simpliciteor.
Where an order c¢f reversicon simplicitor is paessed, no
stigma attaches te  the employee concerned. The
following judgments were cited by the learned councsel
for the respondents in support of this plea:

i) Madhys Fradesh Hasta CShilpa Vikas MNigam Limited

(]

v. Davendra Fumar Jain and fOre., 1995 (1) SLE 272

(sc).

]

tate oi Ttter Pradesh and Others v. TI'aushal

T

D

ii)
Fichaore Shuklé, 1991,(2)VSLJ~96-(SC).,

iii) Triveni Shankar Saxena v. State «of U.P. and
Others, 192> (3) 3LE 12& (32).

tate of U,F. and others v. Famla bDevi and

iv) S
Bnother, 199¢ (4) SLE 4585 (32).

v) Union of India and Ancother v. Bihari Lal &Sidhana,
1297 SC2 (LssS) 1374,

7i) Hitesh Fumar FRoy v. Unicn of India and Others,
1987 (3) SLE 815 (CAT). |

17. Peaéoné for passing an order may ke in the file
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in which the rcase of the applicant was dealt with. BHe
cited the following twoe judgments in support of the
rrlea that reascns for paseing an crder need not be in
the corder iteelf, but these may bke recorded in the
relevant file.
i) State of Maharastra and Othersz v. V.2.Naik, 1580
(2) SLR 492 (scC).
ii) Union of India v. E.G.Nambudiri, 1991 (2) SLR £75
(sc).
In E.G.Nambudiri'é cace it wasv held by the Hon'ble
Supreme Ceourt that in the aksence <of any statutecry cor
administrative réquirement, the order vejecting the
representaticon of the respondent was not  rendered
illegal for shsence of reasons therein. 3= to the plea
of the applicant that the expressicn "rule" used in
Requlation 24 ofi the Fegulaticone does not cover an 0OM,
the learned counsel for the respondents stated that the
general meaning <f the expression "rule" has to ke
arplied and it carlziigaan order or & circqlar. In_
support of this arquments, he cited the following two
judgments: |
i) Wazir Chand wv. Union of India, Full Bench CAT
Judgment,'19$9—91 Vol.IIl, p.227, Bahri Braos.

ii) DDA Graduate Engineer Asgscciation v. Lt. Governor

53

of Delhi, 1993 S0 (L&) 230,

r

In Waczir Chand's case the Full Bench of the Tribunal
had held that the PRailway Bcard can frame rules under
Fule 122 «f the Indian PRailway Establishment Code,
which may be in the form of a circular or letter or a
decision. In the Jjudgment in DDA Graduate Engineers'
Asgociation's case, the Hon'ble Supreme Court held that
where rules had not Leen framed under Article 209 of

the Constitution, there was nothing wrong in amending

(L
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them by exemutive instructions. Thus rules can be made

24

or amended even by executive instfuctions. Further
according to him, the definition of "rule" given in the
General Clauses Act is not appiicable 'when this
expression is ueed in Fegulation 4 of the Regulaticns.
Ae per Pequlation 24, the instructionz issued by the
CTentral Govérnment‘shall autcmatically apply if there
is no provisien or insufficient provision in  the
Fegulationse of the ~Ceorporation with regard to the
matter dealt with in the instructions iesuned by the

Central Government. There is no provision in  the

Regulaticens <f the Corporaticon exactly corresponding to

»

the instructicns contained in the M dated ZJ.12.132&80
and, therefocre, this OM will épply to the employees of
the Corporation antomatically. Explanatien (iv) of
Regulaticon 11 of the Fegulaticne is an insuificient
provision inasmuch as it does not cover all the cother
grounds on which an employee ﬁay bhe reverted "without
the reversion bkeing freated as a ﬁeasure of penalty. On
the Jquestion of avtcmatic application  of the
instructions issued by the Government, the learned
counsel for  the respondentg cited the following two

judgments to suppcort his plea:

i) V.Mareimha v. Director General .Employees' State
Insurance Corporaticon and Ancother, 1992 (3) ZLR
622 (CAT).

ii) P.C.Wadhwa v. State of Harvana, 1%%1 () SLE Z12
(scC). |

In V.Narsimha's wrase the Tribunal held that the crders
issued by the Government o7 India on the guestion of
recservation would apply to the viorporation as well.
Further, according to him, the Jjudgments ~ited Ly the

learned «ccunsel for the applicants all pertain to




application of  statutory rules or orders  and,

25

therefore, have no applicability to the facts of the
rresent cacse. As'regards the OM dated 21.12.1%35&, it
was published in the June, i987 iesue of the Zervices
Law Journal puklished frem MNew Delhi having & wide
circulation. Therfore, the rejuirement <f puklicaticn
thereof had hLeen met. On the questicn whether the
rejuirements of the publicati@n are fulfilled, he cited
the fcollowing two judgments:

i) R.K.Gﬁpta V. Union of India and <thers, 1333 (4)

SLE 320 (CAT) |
ii) = Talwinder Eingh Behal 7. Funjab State Electricity
Ecard, 1927 (1) SLR 450, |

In R.F.Gupta's case it was argued that an order of the
Government had not hbeen puklished in the Official
Gazette and, therefore it could not ke relied upon by
the respcndents. The Trikunal ockserved that there was
nc¢ preovision of law or authority to sustain  the
contention that an order will Le effective in the
akbsence of its rpublication in the gazette and if an
crder is otherwise valid and legal it does not cease to
lle effective merely on account of its nen ﬁublication
in tﬁe gazette.

1e. As to the grievance o<f the applicant that the
categories o f the employees of the Corporation
cerresponding to those of the Central Government for
the purpese of application of OM dated 24.12.129% had
not hkeen specified, the learned Eounsel fcr the
resrpondents stated that the OM aprplies tes all the
Central éovernment employees and, therefore, it applies
to all the employeés of the Corporation and accordingly
it was naot necessary. te specify any category of

employees of the Corporation te which it would apply.

() 4
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The learned counsel for the respondents referred to the

rejoinder filed by the applicant drawing attenticon to

specific adoption of certain vrules of the <Central

‘Government Ly the Corporatisn. The learned ccounsel for

the respondents stated that all the rules specifically
adopted ave those which had financial implicaticons.
Therefore, it could not be inferred that 211 orders of
the Central Government can be made applicakle to the
employees of the Corporation only after their specific
adoption with the approval of the Standing Committee.
Since the Divector General waz the appointing autheority
of the applicant and it was he wheo had passed the order
of reversicn, the applicant's challenge to passing of
the order by the Director Generai wae not maintainakle.
There was no  vieolation of Article 14 of the

Constitution inasmuch as 211 ad hoc employees who had

m

not completed one year of service aqd who were facing
disciplinary action were liakble to he reverted in view
of the proviesions of the OM dated 21.12.1%85,

19. In his rejoinder to the oral avguments of the.
learned «counsel for  the respondenta,‘ the learned
counsel  for  the applicant mainly vreiterated the
avermentes arnd arguments advanced earlier and s=cught to
distinguieh the judgments cited Ly the learned c-ounsel

for  the respondents  stating  that these were on

-different facts or the ratia laidi down therein was

different from  that stated to he emerging therefrom

by  the learned counsel for  the respondents. He

particularly stated that the OM dated 24.12.138¢ was

not even within the knowledge of the <Zorporation
hecaunse there was nothing in the OM to show that it had
heen forwarded teo the Corporation and, therefore, it

\

was not <lear how the Standing Committee comld at all
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decide whether it can ke applicable to the employees of
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the Corporation. It could  also  not arrly even
automatically to  the employees of the Corporation
hecause it was not within the Eknowledge «f the
Corporation. The ground of reversion of the applicant
was not unsuitskility to hold the rpost of Deputy
Regicnal Director and, therefore, all the judgments
cited by the learned coungel for the respondents
juétifying the order of reversion simplicitor were not

applicable.

B

0. We have heard the 'léarned counzel for  the

]

rarties, have peruszed the material on re-ord and have

-alss gone threough the Jjudgmentes cited by the learned

counsel for the parties.
21. The Corporation iz a statutory hody set up by an
Act of Parliamént and the conditions of service of the
employees thereof are governed Ly the Fegulations of
1989  framed Lky the Corvporation under the powers
conferred on it in this reéard. The applicant has
acgzailed the acticn of reversicon to the lower post of
Assistant Regionzl Director taken against him on the
ground that the OM dated 24.12.1926, in tefms of which
the action was claimed t- have hLeen taken against the
applicant Ly the vrespondents, .was in effect not
applicable to him for.various reasons including the cone
that it had not bheen cspecifically adopted by the
Corporation in view of Fegulation 24 which provides as
under:

"ed. OTHER JONDITIONS OF SERVICE-

In respect of all other matters relating to the

conditions of service of employees, for which no

provision or insufficient provision has been made

in these regulaticns, the rules applicable freom
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time to time to the corresponding category of
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Central Government szervants shall apply, subject
to such modifications and variations or
exceptions if any, as the Director General may,
with the approval of the Standing Committee, by
order from time to time, speciiy.

EXPLAMATION: For the urpose of thecze
requlations, the Director dSeneral may, with the
approval  of the Standing Committee, by corder
specify, the rpcete under the Corporation which
cehall correspond to the posts under the Central
Government ."

The OM dated :4.1;.1936 iesned by the Department of
Fersonnel and Training, Sovernment <of India (Annexure-
F2) rprovides in sukstance that an ad hoc appointee
sh3ll ke reverted to his lower, sukstantive post, if he
has held the ad hoc appointment for lese than one year,
where disciplinary proceedings are initiated against
him.

22, It i

{0

ale~ the case of the applicant that whether
or not the OM dated 21.12.19%% haese heen adopted by the
Corperation and whether or not it is in fact applicakble
to the employees of the Corporation, the revevrsion of
the applicant amcunts to imposition of a penalty on him
and, therefore, such action conld neot have been taken
without holding of inguiry in terms of Article 311(2)
of the Constitution and the provisions made conseguent
theretc in the Fegulaticns. The case <f the respondents
ie that the oM Jdated 2-4.12.1%93% is azpplicakle teo the
employees of the Corporation for various reasons set
cut by them and they were entitled to take acticn
against the apélicant in terme of the provisicns of the

caid QM. The further case of the respondents, however,

()
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is that in any case the applicant had nco right to heold
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the pcst of Deputy Fegional Lirector to which he was
app-inted only on ad hoc and temporary basié and,
therefore, his reversion to the lower post nf Ascsistant
Fegi~nal Director by virtuwe of an order csimplicitor
which caste no stigma to him did not amount to any
impogition o©f penalty on him and such reversicon was
within the terme o¢f his appointment to the post of
Deputy FEegional Director as set cut in Ann.A3 dated
19th August, 198§ Ibeing the order of promcotion of the
applicant alongwith others. Thus, the respondents have
alse scught to justify the order of reversion of the
applicant independently cf application of provisicons of
the OM dated 24.12.1324,

25. We are of fhe view that in  the facts and

circumstances of the present case, it i

o

not necessary

for us to decide whether the OM dated 24.12.1%S¢ was in

fact app;icable to the employees of the Corporation,
becuaze the justifiability or otherwise of the
reversion of‘ the applicant can e examined
independently having regard to the - nature nf
appointment of the applicant to the post of Depnty
Fegicnal Dirvector, the terms and conditions of
appointment of the abplicant to the said post and the
nature of the order pascsed reverting the appiicant.

24, The applicent's promotion was ordered as cstated
above vide order Ann.A: dated 1loth August, 1289. Zome
of the conditicns of promoticn incorperated in  the
order Ann.A2 were as under: |

" The promotibns of these Officerz in the grade
of Es. Z200-75-22300-BEE-100-d000 /- have hkeen made
on purely ad-hoc and tempcorary basis on the basis

of provisional seniority drawn. They are liable

0
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to ke reverted to the lower post at any time
without any notice or aseigning any reason
therefor. The zd-hoc promotion will not confer on
them any right to continue in the post or for
regular> promotion  in future. It ise .alsc made
clear to them that the periocd of service to be
rendered Ly them on ad-hcc bkasies in the promoted
grade/cadre will neither count towards seniority
in the grade ncor for eligikility for promoticon to
the next higher grade /cadre. The promotion cof
fhese wfficere will take effect irom the date of
their joining the promoted post.

It is «clear from the terms and conditicns of the

aprointment of the applicant teo the post of Deputy

Pegional Director that his promotion to the said post

was on purely ad hoc and temporary basis cn the basis
nf the provisional seniority list. Such an appocintment
dces not confer any right on the perscon <oncerned to
hold the promoted post. The order passed reverting'the
applicant to the loawer post of Assistant Regicnal
Director i& an innccocuous order,_énd that it does not
contain &any reascon for the reversion of the applicant
and dces not cast any stigma on him. It is well settled
that the form of the order is not conclusive as to the
nature <f the action taken Ly virtue <f the crder but
the court is entitled to 1lift the veil and see whether
the order rpassed is in fact an corder of punishment. In
this «case, the reversion of the applicant has bLeen
crdered on the grﬁund that disciplinary broceedings had
heen initiated against him, subsejuent to passing of
the order of promotion of the applicant, by Memorandum
dated' 20,.11.15590 (Ann.F1), Juestion is whether

reversicn  of the applicant on the ground that

(\‘(J
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dicsciplinary proceedings had hLeen initiated againet him
on some charges relating to misconduct etc. amounted to
impoeition a penalty onm him. According to the lesrned
counsel for the applicant, hecause the disciplinary
proceedings initiated againast him were the reason ifor
his reverzion, a renalty had in fact been imposed on
him. The factual position, however, that it is nct on
the ground <f charges «<ontained in fhe Memorandum dated
20,.11.1990 fhat tﬁe order of reveriocn has lLkeen rpassed
ajgainst the applicant. It iz only on the ground oi the
fact of a chargesheet Having been issuned to  the
applicant that he has been reverted. The fact of issue
nf a chargecheet 1is jﬁdependent of the charges
contained in the <chargesheet Ly whicﬁ dis;iplinary
rroceedings have heen initiated against him. In facst on
the hasis of the charges contained in the chargesheet
issued to the applicant and the ingquiry conducted
subseguently, penalty of withhelding of tw> grade
increments of pay withcut oummulative effect has bLeen
imposzed on the applicant vide order dated 11.2.1235, as
admitted Ly the applicant himself._However, on account
of the very farct that the arpplicant has Leen
chargesheeted, they would not bé nnjustified in
considering him ze unsnitable for heolding the post to
which, in any case, he has heen aprpcinted on purely
adhpc and tempcrary lhasis. The vespondents are entitled
te  judge the enitakility of a person to hold a
particular post when he is under a cloud. In our view,
it is not the same thing as impcsing a penalty on him
which wonld ke imposakle if the chavrges <contained in
the chargesheet are praved againét him and which was in
fact dimposed on  him subéequently. Ther aorder rpassed

reverting the aprlicant to the 1lowér post does not

J
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visit with him evil conseguences. Since the applicant
_ P

32

had neo right to heold the post to which he had hbeen
pfomoted; the crder of reversion cannot be Jquesticned.
The allegation of vidlatiocn of Article 16(1) or
discrimination in terms of Article 14 is not tenakle
hecause the junicrs of the applicant who have Leen
retained in the promoted pbst had not heen
chargesheeted and therefore could not he said to have
been found unsuitakle on the ground of their Lkeing
under a clqud.

25. We have considered the judgments cgted before us
by the learned counsel for Lath the parties on the
question  whether reversion of, an employeeé‘ in the
circumstances akin to those obtaining in the present
case would amcunt to imposing a penalty. The judgment
«f the Censtitution Bench of the Hon'hble Supréme Court
in the case of Parshctam Lal Dhﬁngra v. Dnicn «f India,
AIR 1252 &C 26 laye down the law <n the subject very
clearly and this judgment has hLeen followed.in most of
the subseﬁuent judgments of the Hon'ble Gupreme Court
cn this subject. In this case alsc the appellant was
reverted to the 1owef post  though the ground of
reverzicn was his unsuitability to hold the higher post
on account  of adverse entries in his confidential
recoyrds. In this judgment, the Hon'blelsupreme Ccourt
held that the real test for determining whether the
redusticn in esuch fases is or ise not by way of
punishment is to find cut if the crder <of the reducticn
alsc vieits the servant with any penal consejuences.
Thus if the «order entails cor provides. for  the
fecrfeiture of his pay or &a&llowances or 1loss of his
genicrity in a eukstantive rank or the stoppage or

postponement <f his future chances of promotion, then

/
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the circumstance may indicate that althcough in form the
Government had purported to . exercise its right to
terminate the employee or to reduce the servant to a
lower rank 'under the terms of the contract of
employment or under the rules, in truth and reality the

Government had terminated the employee and by way of

penalty. The use of the expression "terminate" or

"discharge" is not conclusive. Inspite of the use of
such innorcous expressicns, the court has to apply two
tests discussed in the judgment namely (i) whether the
servant had a right tec the post or rank or (ii) whether
he had been visgited with evil conseéqguences of the kind
referred to akove. Ii the case satifies either of the
two tests then it must bLe held that the Government
servant had been punicshed and the terminatiocn of his
cervice must be taken as a dismissal or removal {rom
service or the reversisn to hie substéntive rank must
bhe regarded asz a reducti#n in ;ank. Thie ratio>of the
judgment of the Hon'kble Supreme <Court has also been
applied in the case of ;téte 2f Utter Pradesh and
Others v. Fanshal Fishore Shukla relied upen by the
learned ~cunsel for hkeoth the parties to advance their
respertive cases. The reversion of the applicant did
not amount fo takiﬁg away any of the benefits of his
substantive post of the Ascsistant Fegional Director
and, therefcore, in view of what has been stated in
Parshotam Lal Dhingra's judgment, the applicant was not
visited with anv evil consejuences by virtue of paséing
of the order of reverzion. It is the settled law that
aﬁ empleovyee holding a promcoted post on ad hoc and

temporary bhasis doces not acjuire any right to hold that

D]

ace of Faushal Fishcore ZShukla, the
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Hon'hle Zupreme <ourt has further held that the evil
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consequences as held in Parshotam Lal Dhingra's case do
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not include termination of services of a temﬁorary
Government servant in accordance with the terms aﬁd
conditions of service.

26. We, therefore, hold that since the applicant had
acquired no right to held the pést of Deputy Regional
Director, the order nf reversion passed in his case was
in accordance with the terms and conditions of his
appointment to the post of Deputy Regicnal Director,
the order of reversion was innocuousg, casting no stigma
on the applicant aﬁd it was'not passed on the éround of
the charges framed against him aé contained in the
Memorandum Ann.R1 dated 30.11.19%0, the order cannot be
assailed as being penal in nature and bad in law. As
held by the 'Hon'ble Supreme’ Conrt in Farshotam Lal
Dhiﬁgra's case and Kauéhal Vishcore Shukla's case, the
motive or the inducing factors yhich influenced the
Government to take action under the terms of contract
nf employment or the specific service rules -is
immaterial. We, therefore decline to interfere with the
order éf reveréion of the applicant.

27. In the circumstances, we do not consider it
necessary to deal with other grounds raised and reliefs

claimed by the applicant.

28. The application is dJdismissed. No order as to
costs.

%l‘\(j d’:ﬁ@_/ (Nw \
(Ratan Prakash) . (0.P.Sharma)
Judicial Member Administrative Member



