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Ill THE •:::EHTRAL ADMilliS'I'RATIVE TF.IETJllAL I ,JAIFTJP BEl1o~H I 

JAIPUR 

C. P. :=.harm.~ Shri M.P. 2hanna, resident o:.f S-61 I 

I:rishna Marg, Bapur tJagar, Jaiptir 
I 

•• Applicant 

Versus 

1. Employeee' State Ineurance C0rr0ration thrcugh 

( its Director General, Y0tla Road, new Delhi. 

v ~. 

~. The Regional Offi,::e, 

Employees' State Insurance ~orr0ration, Bhawani 

Singh Road, Jaipur. 

•• Respondents 

Nr. ::-.• r.Jain, ·::::·:.unsel f,:,r the applic:mt 

Mr. U.D.Sharma, c0uneel fGr the respondents 

GGRAM! 

Hon'tle Mr. O.P.Sh3rma, Administrative Membar 

Hon'tle Mr. Fatan Pratash, Judicial Member 

GRDER 
... 

Per Hea'ele Mr. G.P.Sharma, Administrative Memeer 

The applicant Shri C.F.Sharm~ had originally 

this Bench of the Tribunal by an 0rder dated 11.1.1995. 

The reep0ndente had ch~llenged the order by filing 

Court. The Hon'ble Supreme C0urt by its judgment dated 

19.7.1996 set-aside the order of the Tribunal and sent 

it ba·::::l: t·:· the Tribunal fo:.r disr;:·.:·eal afreeh, leaving 

the 0.~ has been all.:,\·led by the Tribunal \vas that the 
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respondents had relied upon certain instructions issued 

by the Poets and Telegraphs Department. When the matter 

went before the Hon 1 ble Supreme Court, it wae clarified 

that 1 P and T 1 stands f·:·r Pers.:onnel and Training and, 

theref.:.re, the instructions relied by the 

respondents were not of the Posts and Telegr~phs 

Department bJJt of the Department .:.f Persc.nnel and 

Training. 

2. Thereafter an amended 0.~ \·las filed by the 

( matter on the basis of the amended OA. 

? -·. In this OA, the applicant has prayed for the 

following reliefs: 

i) The reversion c.rder dated 7.1::::.1·~'90 may be 

declared to be null and void and ineffective and 

violative of Article 16(1) of the Constitution. 

ii) PeoJulati.:.n :~4 c.f the Emr,.lc.yees 1 State Insurance 

Corporation (Staff and Conditions of Servi~e) 

Regulati~ns, 19~9 (for short the Regulations) may 

be de.::lared ultra vires and ineffective a9ainst 

the applicant. 

iii) The OM dated ::::4.1::::.1986 Ann.R2 be declared to be 

u 1 t r a · v it· e s the above Regulations and the 

.:·rder .:-. f revers i .:.n dated 7. 1::::. }SlSH) based o:·n the 

said OM be with all .::.:.neequen t i al 

benefits. 

iv) The resr, .. :.ndents may be .:::·mmanded t.:. all.:·\·1 the 

appli·::ant to:· h.:.J.d the pc.st .:.f Der.:.uty Regic.nal 

Director with all consequential benefits. 

v) The respondents may be directed not to revert the 

a p p 1 i .::ant t i ll h i e j u n i ·=· r =' are revert e cl in t he 

first instance. 

4. The casE- C• f the appl i :::ant as eet ·=·u t in the 

(1,J 
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amended OA is as fo:,J.l.:•\vs. The apr:·li•::ant \-lac initially 

recruited •:.n the po:·st .:·f A::sistant Re~i·:·nal Direo:t::•r, 

Coq:..:.rati.:.n) thr::.ugh the UPSC in november, 1~)3(: .• Vide 

Memorandum dated 10.8.1929 a provisional seniority list 

of Assistant and .:·.thers in 

equivalent rant ae- on 21.5.1989 was ~irculated in which 

the applio::::ant 's name was sh•:•\·m at Sl.tl.:•. 1~~. and in 

\vhich hi:: juni.:.rs have been sh·:.wn at ~1. N•:.s. 1~6 

cnwards (Ann.A~). Vide order dated 10.8.1989 (Ann.A3), 

the applic.:tnt along,-lith eeveral r:·thers ~ .. Has:· .:.rdered t•J 

be promoted to the post of Deputy Regional Director on 

ad hoc baeis. The applicant's name appears at Sl.No. 13 

in the said .:.rder ·and his junio:.rs appear at Sl. tJc.. 14 

d.:Mm·1ards. The pr·:•m.:•t ion order \vas n.:.t purely a step-

gap :trra.ngement. The pr.:.mo:·t i.:.n ,:.rder \vae iseued after 

considering all the eligible candidates and after 

t a}: ing int·:· their eligibility and 

suitability. Thereafter vide order dated 5.1~.1989 

(Ann.A..J,) ei9ht .:·thers, juni.:.r t•:. the ar·pli.::ant, ,.,ere 

also ordered to be promoted to the post of Deputy 
' 

Regional Idt·e·::to:.r. The ap~·li;::ant was transferred vide 

order dated 30th July, 1990 passed by the Director 

General of the Corporation at new Delhi. The applicant 

challenged the tranefer order before the Tribunal which 

passed an intet·im -=·rder ·:m 1~:. S .1990 restrainin9 the 

respondents from relieving the applicant in case he had 

nc·t already been relieved. Be·::ause ·:0 f the appl i ;::ant's 

challenging the t rane- fer C·rder \vh i ·:::h was mala fide and 

punitive in nature, the ad.:.pted a 

revengeful attitude against him by pa::eing order dated 

7.1::::.!•)·~,(1 (Ann.Al) reverting the appli.::ant t.:. the J:·OSt 

of Assistant Reg i .:.nal any 

~j 
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juetificatic.n. The applicant'e juniore have, hmvever, 

teen all~wed to continue ae Deputy Regional Directors. 

The applicant has been singled c:.u t fc.r revet·si ·=·n on 

pic}: and ch·:>o:•ee basis. This acti•:··n of the reep·~·ndents 

when his juniors have been allowed to continue on the 

post of Deputy Regional director is violative of 

Article 16(1) of the Constitution as also Article 14 of 

the C:.nstitution, inasmuch as, the ·=·t·der ·=·f reversion 

cannot stand the test of equal treatment to equals and 

'·"'it ·~ reflects malafide e:·:erciee of power. 

"' -·. Other gr0unds on which the order of reversion has 

J.:-.een challenged by the appl i •::an t are ae fcll·:·\olS. The 

grounds on which the order of reversion has teen passed 

have not been disclosed to the applicant. Since he had 

been promoted after considering the eligibility and 

sui tati 1 i ty of all the candidates falling in the ::::.:.ne 

of consideration, the respondents were not justified in 

reverting the applicant while allc.vling his juni.:.rs to 

c.:.ntinue. No: .• :,ppo:.rtunity of being heard \-las given tG 

the appl i .::ant be f.:,re passin9 the .:·rder ·=· f revers i.:·n. 

The applicant has, theref.:.re, J:.een visited Hith penal 

co:.nse·:juences. The respc.ndents have disclosed in their 

reply (filed with the unamended OA) that the ·:·rder .J f 

reversion has been passed in view of the Gcvernment of 

India C•M elated ::::-! .12. E•86 issued in the Department .:.f 

t heC' / 
Pers•~·nnel and Tr::dning •. Actually 'P and T'/ ai:.J:.t~e-Jiation 

J ,_ 

as used in the said OM indicate:;, Pc•sts and Telegraphs 

but even if it is assumed that it is issued by the 

Department of Personnel and Training, it has no 

applicability to the applicant because the said OM 

cann·:·t apply to a Public Sect.:.r Understa}:ing lil:e the 

Employeee' State Insurance Corporation which, according 

to:. Jtlimn, is registered under the c.:.mr:·anies A·::t. In qj 
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their reply tc· the unamended OA, the respc·ndents have 

stated that the applicant has been reverted on the 

basis of the OM dated 2~.1~.1986 on the ground that he 

had not completed one year's of service in the prcmoted 

post 3nd becuase dieciplinary proceedings had been 

initi3ted againet him. Thus, hie reversion was actually 

on ai::C•:)Unt of the pendency of the disciplinary 

prc,ceedings against him. Theref.:,re, the reversi.:·n \·las 

penal in nature and this a.:::ti.:,n •::.:·uld be taJ:en <:·nly 

a f t e r h.:. 1 d i n g an inquiry. Regulation :~ of the 

' . '../ Pegulations providee that in respect of all other 

matters relating to conditions of service of the 

employees of the Corporation for which no provision or 

insufficient has been made in these 

Regulations; the rules applicable from time tc time to 

the c.:.rres p.:.nd i ng Crf the Central Govt. 

empl.:.yees ehall apr:.J.y subject t·:• ::u.::h m·:·difica.ti.:•ns, 

variation:: and exceptions ae the Director General with 

the appr.:.val •:, f the Standing c.:.mmi t tee may spe.::i f·/. 

Therefore, this C•M .:.f the Central G.:.vt. can ar:.ply t•) 

the emr:.lc.yees .:.f the Corporat ic•n t:rnly if no prc.v i:: ic.n 

or insuffi.::ient pr.:.v i:: ion has been made in the 

Regulations with regard to the matter dealt with in the 

the cc.rpc.ra t i .: n and theee pr.:.v is i c·ns are 

insufficient in any manner. Thet·efc.re, this OM has no 

application to the case ~f the applicant. The OM dated 

24.1~.1986 is only an instruction issued by the Central 

Govt. , \vhereas the F.egulat i.:.ns 

provides for applicability of rules applicable to 

Central Govt. employees. Therefore, 

24.1:2.EJ;?.r:., nc·t being a rule has n.:. applic3bility to 

OJ J 
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the .:::ase ;::.f the ar,·r:,l i cant. Further, the rules frametl by 

the Central Govt. cannot apply automatically to the 

\vhen these have been placed tef0re the Standing 

C~mmittee and the Standing ~ommittee ha~ made them 

applicable t.:. the empl ·:•yeee with su.:::h mc,di fica t i .:.ns, 

variatione and exceptions as it may r,rovide. Since the 

OM dated ~4.1~.1986 was never placed before the 

Standing Committee, it cannot apply to the employeee of 

the Corp.:.rati.::.n. E:q:.lanati.:.n (iv) .:.f Re9ulati:·n 11 c.f 

the Regulations provides that reversion of an employee 

officiating in a higher grade or post to a lower grade 

br poet on the ground that he is coneidered to be 

administrative ground unconnected with his conduct 

shall n.:.t ·amount tc. imp.:.siti·:·n .:.f a penalty .:,n him. 

Ein:::e the OM dated ~4.1~.1986 provides for reversion of 

an emy_:-lc,yee within a peri.:.d .:.f ·=·ne year \vith·:.ut any 

such coneideration of his case, it is contrary to 

E:·:planat i•:·n (iv) of Regulation 11. The OM d:-tted 

24.l:::.E,8r:: authc.rises reverei.:.n .:::.fan ad ho·:: empl,:,yee 

if his ad hoc appointment ie for a period of lese than 

one year, \vhen dis·::iplinary r:·r.:.ceeding·e are initiated 

against him. Thus this OM provides for reversion 

without holding a departmental inquiry. Even if the OM 

dated ~.:1.1~.1986 hae the f,:.r.::e .:.f la\>1 and ar;:·plies t.:. the 

case .:,f the appli.::ant, the ar;:.pli·:::ant'e reversi.:·n is 

illegal as the order of reversion has been paesed after 

c.ne year .:.f the applicant's pr.:·m·:·ti.:•n. The ar;:.pli.::ant 

wae pr.:.m.:.ted vide .:.rder dated 10.:? .• 1·~,:::9 and the .:.rder 

c.f reversi·:·n \v:ts r,.aesecl •:.n 7.1~.1990. Theref.:•re, the 

order of reversion Ann.Al has been paeeed after 

ar;:.pr.:,:dmately .:.ne year and f,:,ur m.:.nthe and, theref.:.re, 
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the OM dated ~4.1~.1986 does not apply to the case cf 

the applicant. Regulation ~4A of the Regulations 

provides for the competent authority for the purpose of 

appli·:ati.:.n .:.f the Central G.:.vt. rulee. The Standing 

Committee has teen held under rule ~4A to be the 

competent authority to exercise all the powere and 

Central Govt. rules to the empl~yees of the Corporation 

under the Regulatic,ns. The instructi·:.ns .x.ntained in 

the OM dated 24.1~.1986 could, therefore, apply to the 

appli.::ant •:,nly if these have been sper:::i fi.:ally made 

applicable t,y the 2.tanding c.:.mmittee t•:. the empl.:.yees 

of the Corporation. In view of the provisions of 

Regulati.:·n 9 .:.f the Regulati.:.ne any matter regardin9 

the conduct, discipline and control over an employee of 

the Corporation ehall be governed by the Regulations or 

as per the directi.:.ns .:. f the Director General. 

Therefore, no circular or rule can become applicable to 

the employees .:.f the c.:.rp.:.ratic·n unless epe·:::i fied by 

the Director General. Since the OM dated ~~.1~.1936 had 

not been adopted by the Corporation, it c3nnot apply to 
for 

the ar:·r_::.licant. Regulatic·n 8 pr·:ovideejthe .:;.:.nditi.:.ns ·='f 

service of the employees of the Corporation. According 

to this Reo;Julati.:.n, the .:::.:.nclitions c.f servi.:::e .:,f the 

employees of the Corporation shall be as laid down in 

the Regulations and euch other orders as may be passed 

by the Corporation or its Standin9 Committee. Under 

Regulation 3 the mode of recruitment has been provided. 

The OM dated ~4.1~.1986 can apply only when the orders 

have been iseued by the Corporation or by the St3nding 

cc.mmi ttee. such c.rl]ers have been passed, the 

a f.:.1:eea id OM has nc, apr,:.l i .:at i ·=·n t.:. the .:;ase c·f the 

empl c.yees 

c \ ~ ._. 

t:•f the In view .:, f the 
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Explanati.:.n t•) Regul3ti·=·n .=:.J, the Dire.:::t.:.r •3eneral has 

to spe~ify with the approval of the Standing Committee 

the poete under the Corpo:ration which shall correspond 

to the posts under the Central Govt. for the purpose of 

appli~ability of Regulation T..::. the best of 

knowledge of the appli~ant no euch posts have been 

spe~ified by the Dire~tor General. Under Secticn 17 (-l) 

of the Empl;:.yees' E'tate Insuran.::e (~.:.q: .. :,ration A..:::t, it 

has been pr.:.v idea that if any quesj: i .:.n arises whet her 

,L. the ~entral Gr:•vt., the questi.:•n shall be referred to 

\,t' the Govt. wh.:-.e.e de•::isio:·n shall be final. Ho de~ision 

has been given by the Central Govt. in this regard. In 

su~h a situation, Regulation ~~ can have no appli~ation 

and, therefo:·re, the rules framed by the Central o;J·:JVt. 

~annot apply to the employeee of the Corporation. Also 

under ~ecti~n 97 of the Employees' State Irisurance 

~oq:-..:.ratit:•n A•:::t, the [Xower has been c..::.nferred on the 

~r:.rpr:ora t ion to maJ:e regulations which are not 

in~onsistent with thie Act and rules framed thereunder. 

There is no provision of delegation under 3ection 97 of 

the A.::t. Therefcre, the ·~or,; .. :.rati.:.n cann.:.t frame any 

regulation adopting the rules, OMs et~. of the Central 

Govt. automatically for application to the employees of 

the ~orporation. Such a power would amount to power of 

itself hast.:. be stru~J: d·:·Hn as c.:.nferring e:-:.::::essive 

delegation on the Corporation. 

6. The applicant has further stated that clause 

Ci) of the OM dated ~-1.1~.1936 applies only to thoee ad 

or against leave ve~anciea or if the official has been 

11 
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app•:-·inted teo o:.ffi,:::iate 9 till further •:•L"dere. The order 

Ann.A3 dated 10.8.1939 showe that the applicant's 

pro:omc.t i•~on ,.,as made against re:;Jular vao:::ancy,.. There fore, 

clause (i) of the aforesaid OM cannot apply to the case 

of the ap~licant. Even the disciplinary proceedings 

initiated against the applicant con the basis of ,.,hich 

his revers icon has been or~ered have since been 

finalised by imposing on the applicant a minor penalty 

of withho:olding .:oft,.;,:, grade ino:::rements .:,f pay withwut 

. ' Ino:::rements have been paid to:. the applicant 

for the last mo:ore than 5 years either .:,n the p•:ost .:of 

Assistant Re:;Jicon:tl Dire•::tcor or .:on the r:oo:ost o:of Deputy 

Regional Director. Since the applicant hae already 

undergone the penalty, he is new entitlej to promotion 

forthwith an the poet of Deputy Regional Director. 

7. The respondents in their reply to the amended OA 

have stated that the applicant wae r:or,:.mc,tecl as Deputy 

Regional Dire~tor on purely ad hoc and temporary basis 

on the tasie. c·f the pr•Jviei;:.nal seni.:ority list h1 t:·:l'le·: 

cof Ae.sist.:trit Regic,nal DirectCol.:'S and assumed charge as 

Deputy Regi.:.nal Dire.:::to:.r o:.n 11.1.:::.1~89 :tt ,Jaipur. The 
hot 

pr.:om<:oti.:·n ,.,as {in ao::•:::o:.rdan.::e \>lith the statuto:ry rules. 

required to be made an the basie of merit-cum-senicrity 

teo be judo;:red by a I•epartmental Pr.:om.::-tic·n ·~c.mmittee fr0~.~·:on·j3t. 

coffici:tls fallin9 '1.-lithin the ::.:.ne ..:of .::o:.neiderati.~n. 

The pr.:.m•:otio::.ns made vide Ann.A3 dated lO.t:.l~•-::9 were 

made to meet the administrative e~igenciee, as a etop-

gap arrangement purely on the basie. o:.f prcoviE.ional 

seni.:.ri ty wi tho:out h·:olding the eele·::t i.:on pr.:ocesse. f.:.r 

regula!-::_:_. pr.:.rn.:oti.Jns. The reep.:ondents have denied that 

all eliqible .:::andidatee were considered on the basis of 

0 J -l 
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their eligibility and suitability. 

8. With re9ard t .:. the trans fer ·=·f the appl i ·::ant, 

the respondents have denied the averments of the 

appli~ant and have also denied that any revengeful 

attitude \vas adc.pted against the appli·::ant •Jn ac•X•tmt 

of his filing an OA before the Tribunal. The respondebts 

have _·:a:ls.:o ·.::~enied that his reversi.::.n was .:.rclerecl a:= a 

measure ·:'If punishment and \olith.::ut any justification. 

Certain acts of misconduct on the part of the a~plicant 

came to the notice of the competent authority who 

initiated disciplinary pr.: .. ::eed i nge. the 

applicant by i:=suing a charge-sheet f·:•r maj.:•r penalty 

videO mem.:.randum dated 3C,.ll.lS'~'(' (Ann.Rl). E'y virtue 

of Regulation :4, the Corporation had adopted the rules 

and c,rder s relating t C• .::.:,nd it i .:.ns .:, f serv i ·::e made by 

the G:.vt. c.f India in restect of Central Govt. 

employees and made these applicable to the employees of 

the Thus the vari.:.us .:.rdere and 

instru~ti~ns issued by the G~vt. of India are, mutatis 

mutandis, appl i :::able the empl .:.yees .:, f the 

cc.rporatic.n. Sin·:-e the appli.::ant had been •:·fficiating 

C•n the higher pc.et c·f Deputy Regi.:.nal Dire.::t·:·t· .:.n ad 

hoc basis for a peri~d of less than one· year and 

disciplinary proceedings had been initiated against 

him, the appc.inting au th·:.r i ty, on the 

in:: t ru.::t i .:.ns .in the C•M cla ted ::-1.1:::. .1 9E:•:. (Ann. R:=:) , 

ieeued by the Department of Personnel and Training, 

G.:-.vt. ·=·f India, had passed the ·:·rder dated 7.l:=:.E•:Xl 

reverting the applicant to his lo~er regular post. 
order 

Since the revereion{has been paeeed in conformity with 

the provisions of the OM dated :::.~.1~.198~, tbere wae no 

pic:J: and ch•: .. :.ee inv·:·lved and, theref.:.re, there Has n.J 

v i ·=· 1 at i .:. n 0::• f Art i .:: 1 e S 14 and 1 (:; 0 f the C C• n S t i t U t i •J n • 

~_J 
,. 
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The applicant, against whom disciplinary proceedings 

were initiated, cannot claim equal treatment with ether 

r:"Jfficers :1gainst whom n.:. dis.:::iplinary pr·:·.:::eedings had 

been initiated. The reversi.:.n c.rder .::an also, 

therefc.re, n.:.t be des.:::r ibed as malaficle e~:er•:::ise .:_,f 

p.:.wer no:·r can it t.e deecribed as arbitrary, ca pr i .::: i ·:·us , 

discriminatory etc. There HaS nr:· C• b 1 i g a t i •) n ·=·n the part 

of the respondents to have disclosed reasons and 

grounde for the 0rder t::.f reversi :,n, since it has been 

passed in Ct::m f.:.rmi ty With the pr.:.v iS i•:•ne •:::•:•ntained in 

\./ 
the OM dated ~4.1.=:.198f .• There was no requirement of 

giving an opportunity of hearing to the applicant 

before passing the order of reversion. Since the 

applicant had been holding the higher p::.st c.n ad h.:·c 

basis, he had no legal right to hold the said post and, 

therefore, his reversion t.y an order simplicitor cannot 

be eaid to have visited the applicant with evil 

coneequen.:ee-. The applicat 'e ;:::ontenti..:.n that 'P and T' 

etands for and Telegt·aphs Department is 

misc::mcei ved. The matter has been o.::lari fied 

before the Hon'ble 3upreme ~ourt and P and T stande for 

the Department O:•f Personnel and Trainino:;, C•f the .:;.:.vt. 

of India, New Delhi. The instructions contained in the 

OM elated ~>:1.1::::.1·~,.315 \olere iseued by the Department of 

Personnel and Training. This matter has also been 

clarified by a Ann.R..J dated ::::1,'.::::::: 

February, t??l i seuecl by the Department c·f Personnel 

and Training, Gc.vt. c.f India, NeH Delhi. The Direct or 

General had ordered the revere f.:.n o:.f the applicant as 

ie evident from the order Ann.Al by which the applicant 

ha~ been reverted. The fact that there ie no reference 

to the or-1 dated ::::~.l::::.l~'f:.:. in the order O:•f reversion 

does not affect 

{1J 
its legality. The power to effect 
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and ad h.: .. ::: C• f f i c i a 1 \vi t h i n 

one year o')f SU•::h r:·romc.t i.:.n ha~ been •:::C•nferred o:m the 

authority ~oncerned 

appl i (:ant had been reverted bef.:.re the e:-:r:·iry . .)f .:,ne 

year of his tenure on the promoted poet. Even otherwise 

a pers.:.n pr.-:.m.::,ted on tempcrary and ad hc·C t.ae.is dc·es 

not acquire any right to hold the post to which he has 

been promoted. The respondents have further etated that 

initiation of disciplinary proceedings against an 

official ehow~ that the eaid official is unsuitable to 

hold the promoted post and, therefore, there is no 

legal impediment 

original
1

l.:.wer post c.n the grc.und ·=·f unsuit.~bility to 
that 

h·'Jld the higher p.:.st. It is n.:.t necessary j.n every .::ase 

there should be departmental inquiry againet an ad hoc 

promoted employee. before he could be r~verted. There is 

difference between a reversion simpliciter on the 

ground of unsuitability which may be due to initiation 

r:.f dis·::iplinary pro:•.::eedings against the official and 

the reversi.:.n ordered a measure .:.f penalty after 

holding a proper in1uiry in accordance with the 

dis.::iplinary rules. The ar:·r:·licant '.s reversic.n has not 

been ordered under the disciplinary rulee appli~able to 

the appli.::ant. Therefo:·re, the appli.::ant hae net been 

atta.::hed .:.n a•::c.:.unt ·=·f the passing ;:;,f the order c.f 

reversion simplicitor. 

9. Further a.::.::.:.rding t.:. the reer:.c·ndents, Regulatic·n 

24 'Jf the Regulations is in the nature of a residuary 

and omnibus pr.:.visi·:·n J:.y Hhich rules appli.::able fr0m 

time to time tc the corresponding category of the 

Central Govt. employeee h~d been made applicable to the 

employees of the Corporation, to the extent the 

ol J 
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Regulati.='ns d.) not ·::ontain any provieion .:.r contain 

i nsu ffi ·-= i ent prc.v is i .:··n in respect ·:· f any matter 

relating to the c~nditicns of eervice Gf an employee. 

Reversion is aleo a~ incident as well as a condition of 

service. A reversion .::an be •:.rdered as a measure o:.f 

penalty .:.r ae reversi·:·n simplicitor. The rule making 

authority visualiee all the 

circumstances with a view to mating provisions in the 

RegulatL:.ns t.:. cover all the circumstan•:::es in \·lhich 

reversir:•n simplicit.:,r can J:.e 0rclered. The Regulati.:·ns 

de· not contain any r:-•rt:•V is i .:.n fc.t· pase i ng an order .:.f 

reversi·:-·n simpJ.i.:::it.:.r. Thus the Regulati·Jns contain 

insufficient pr·:·visi•:•ns with regard tc• the matters c.f 

reversion and there is no provision therein similar to 

that cont3ined in the Govt. of India's OM dated 

24.12.1996. Therefore, ~y virtue of provisions of 

Regulation ~~ the OM dated ~~.1:.1980 is applicable to 

the employees of the Corporation. The e:·:pression 

"Rules" used in the regulati·:.n ~~ in·::ludes \·lithin its 

ambit all statutory and non statutory rules, orders and 

instructions issued by the Govt. of India. Since 

Regulati.:-.n ~4· ie in the nature t:•f residuary and (jmnibus 

provision, the expreseion 'Rule' will have to be given 

. ""--' the widest i nterpreta t i .:.n that .,1ft is in •:::onsonance with 

the obje~t of the Regulations. Merely because the 

instructions dated ~~.1~.1935 are ip the form of an OM 

d.:.es nc·t mean that these cann.:.t t::·.e treated as a rule 

having the f·:•r.:::e •Jf law. Where n.:. modifi.::ations in a 

rule adopted have been made in view of the provisions 

of Regulatian ~4, the said rule or the order issued by 

the Govt. •:·f India wo:··ulcl aut.:·matically apply tc. the 

.:.f Regulati.:.n ~4. Sin.:::e n·=· mo:.dificati•Jne, va1.:-iati.:.ns 

Ot-i 
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dated ~4.L2.Ei.9,~, it be·~·:.mes autc.matically applicable 

require any appr.:.val o:·f the 3tandin-J c.:.mmittee t.efcre 

its application. The provieion in Explanation (iv) 

below Regulation 11 which providesthat reversion of an 

emplc.yee officiating in higher grade or r: .. :.st ·=·n the 

ground r)f uneuitability t•':! h.:·ld the hi·;Jher grade •:tl" 

p•:·st or .:.n any adrninietratiue grt:mnd un·~·Jnnectecl \-lith 

j~es not amount to a penalty does not mean 

that all ,:,ther re•rersic.ns wo::ould te penal in nature. The 

of the af.:.ro;eaid Explnati:.n. The (,M dated ::::-Ll::::.l98t5 

emp.:·wers reversion of a Govt. employee if he had held 

appointment fc·r less than .:.ne year. By virtue ·:·f the 

order Ann.A3 d3ted 10.8.1989 by which the applicant was 

effe:::t fr.:·m the date .:.f joining on the pr.:.mc.ted [K•St. 

The applicant C•n the on 

11.12.1989. The order of reversion was paesed on 

7.1~.1990 and it was to have immediate effect. Thus the 

reversion has became effe~tive on 7.1::::.1990 i.e. within 

the period 0f one year from 11.1::::.1989. The applicant's 

case that in view of the prGvisions of Regulation ::::~A, 

c·nly the Standin·;J c.:.mmittee co:.uld have e:-:er•::ised the 

The OM dated ~~.1::::.1086 can be said to ha7e teen 

superinte~dence and control of the Director General ancl 

ehall be 90:-.verned by the r:·r•:·viei.:·ns ·~·:,ntained in the 

Regulations. Even under rule 8 of the EmplGyees' State 

Ineurance c.:,rp·:·rati·:>n (Re.:::ruitment) ReoJulati·:·ns, EH:;5, 

ct.J 
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the said OM becomes a part of the conditions of service 

of the employees of the co:-.rporat ion and there is no 

need to pass a epecific order ty the Corporation or the 

Standing Committee to mate it applicable to them. The 
, 

OM dated ~~.1~.1~86 appli~s to all Government servants 

and, therefore, it applies to all employees of the 

Corporation as well and, therefore, there is no 

requirement of notifying any cc.rresp.:.nding category of 

employees of the Corpc.rat ion (corresponding to 

categories of employees of Central Govt.) by the 

\J' Director General or the Standing Committee. Regulation 

\ 
·~ 

24 is intra vires cf Section 97 of the Employees' State 

Insurance Act as this Regulation provides for adoption 

of rules relating to other services in matter where 

there is no specific provision in the Regulations 

applicable to the Corporation. The c.rt]er of promotion 

of the applicant in effect means that the promotion is 

until further orders. The applicant has not alleged 

mala fide against any particular officer of the 

Corporation and, his allegations of 

malafides are untenable. 

10. The respondents have admitted that a penalty of 

withholding of two increments without cummulative 

effect has been imposed on the applicant vide an order 

dated 11.9.95. 3ince the said penalty is now current, 

the question of promotion during the currency period of 

the penalty does not arise. They have prayed that the 

application should be rejected. 

11. The applicant has also filed a rejoinder to the 

reply filed by the respondents. 

12. During his oral arguments the learned counsel for 

the applicant while reiterating the averments made in 

the OA stressed that in view of Regulation 24 0f the 

Cti 
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F.egulat i.:.ns, unlees a rule appli·-:able t•:O the 

c.:,rrespc.nding .::ate·;:J•:•l'Y •:·f the Central G.:.vt. ernpl.:,yees 

is speci fi•::ally a.J.:.pted a Pt=·l i ·::at i O:•n the 

employees .:.f the c.:.q:· .. :.ra t i c,n by the Direct c.r General 

with the appr.:.val .:,f the Standin9 c.:.mmittee, such 3 

rule cannot apply to the employee~ of th~ Corporation. 

The ON dated :::-1.1::: .1·.::,:?.;:; is n·:·t even .3 rule .::,:.vered by 

the provieions of the Regulation ~4 as it is not 

c·:•vered by the clefini t ic·n o:.f rules in Sect ic·n 3 (51) 

cf the (,;eneral •:::lauses Act. l"lc.reo:.ver, a rule canno:•t 
t 

\..; 
come into force unless it is published in the Official 

Ga::ette. Fe.;:~ulati.:.n 11 is a self ,.::.:.ntained Heo;:Julation 

and Explanation (iv) thereof covers all cases of 

the apr:.li.::ant. The reep.:,nd-::nts have n.:.t spe.::i fied any 

grc.uncl for revertin9 the appli·::ant in the c.rder but 

they claim in their reply that the reversion hae been 

C·rdered o:.n a•::c.:ount .:,f the prc.visi.:,ns in the OM dated 

dated taH:s ab·:.u t 

reversicn where disciplinary pr:oceedings ha~e been 

initiated. Thus the reversion becomes straightway penal 

,. .. _ in character. Moreover, the OM dated :::4.1:::.1986 was n~t 

brought t:o the notice of the Ministry of Labour, which 

is the nodal Ministry for the Corporation and there is 

n·='thing tc• sug9est that the OM 

notice of the Corporation and to the employees of the 

C·:•rp·:•rati·:·n l:oef.:,re its being apt:.lied. There has been 

specific adoption of various rules of the Central Govt. 

t.:j the c.:.rp.:.rati.:.n and, theref.:.re, there is no reason 

why the OM dated :::4.1:::.1966 should not have been 

spe.::ifi.::ally ado:opted t,y the c.:.rp.:.rati·:on if it \vas the 

intent i.:.n it the employees of the 

c.:.ri_:oo:ora t i .:on. The disciplinary proceedin9s initiated 

Ot J 
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against the applicant are the f.:.undation and not the 

motive fc·r passing the c·rder c,f re;ersion. Therefore, 

the order passed against the applicant reverting him to 

the lower post is penal in nature. 

13. The learned CC•Unsel for the applicant •::ited the 

following judgments in supp·:•rt C•f the t=,leas. raised by 

him in the OA and the oral arguments:-

i) Babulal Vs. State of Haryana and 0thers, (1001) ~ 

s~c 335, according to which if a simple order of 

..... termination is found to be a cc,m(•Uflage for a 

ptmitive a.::tic•n, the C·rcler is liable tc· be set-

aside. In this case sen;'ices of the appellant 

were terminated pursuant to the ct·iminal 

proceedings pending against him. The Hon'ble 

Supreme Court ordered that after ac~uittal by the 

C:riminal Court he was entitled to t.e reinstated 

in service. 

i i ) 0mpraJ:ash v. Himachal Pradesh Tourism 

Development Corporation Ltd., Ehimla and Another, 

(1991) 3 sec ~91. In this case a charge-sheet was 

served on the appellant and inquiry conducted but 

before conclt1si·:·n <:·f the inquiry a simplE order 

of termination was passed. The Hon'ble Supreme 

Court held that the order was made on the ground 

of misconduct and was punitive in nature. Further 

where serv i cee .:. f a sen i r:·r have t.een t ermi nat Ed 

while the junior's have been retained, it is 

vi~lative P.rticles l..J and 16 of the 

Constitution. 

iii) I-Iardeer:• Eingh ''· 2.tate c.f Haryana and Others, 

1987 (Eupp) SCC ~95, in which the Hon'ble Supreme 

Court held that it is the substance of the order 

\·!hich is to be seen to find c.ut whethet· it is 

~J 
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punitive in nature and, therefore, passed in 

violation of Article 311(2) of the Constitution. 

2-mt. Rajinder Kaur v. State of Punjab and 

Hon'ble Supreme Court held that an order of 

discharge of temporary Government servant from 

service on the basis of confidential enquiry 

any hear in.; \-las 

violative of Article 311(~) and was liable to be 

quashed. It was further held that the mere f.:.rm 

of the .:·rder purp.:.rtin9 to:. be macle under/~~~vice 

rules 

esse-nce- it is punitive- and passed 

following the- rules of natural justice. 

v) F.H.Fhadnis v. State of Maharashtra, AIP 1971 SC 

vi) 

998, in which the Hon'ble- Supreme Court held that 

the servant from 

te-mporary officiating post to substantive post 

\·las liable t·:· be quashe-d \·lhen the- revers].:.n was 

in thE nature- of punishme-rit. 

Pam El:bal Shanna v. State c·f Ei har and An·:·ther, 

AIR 1990 sc 1368, in which an order of compulsory 

retirement of a civil servant in J.:·Ublic intere-st 

w9s held to be an order by way of punishment when 

there were averments by the State that the order 

\-las pase.ed in view of financial irregularities 

committed by the appellant leading to financial 

loss. It was on a perusal of the counter 

affidavit filed on behalf of the State Government 

that the Hon'ble Supreme Court inferred that the 

order ·:>f .::.:.mpuls.:,ry retireme-nt had in fact bee-n 

made by way of punishment. Thus, according to the 

0· J I -
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learried .. :.:.unsel fo:or the ;:q_:.plicant, the averments 

made by the respondents in the counter affidavit 

can be the basis for judging whether the order of 

reversi.:·n r:·assed by the resr:·-=·nclents against the 

applicant is punitive in character or otherwise. 

vii) P.C.Wadh\-Ja -J. Uni.:·n C•f India and Ari.:.ther, AIP. 

1964 SC ~~3. In this case the appellant, a member 

of Indian Police Servic~ and holding substantive 

ranl: of Assistant Superintendent of Police was 

prc.moted as Superintender.t .:,f Fo:·lice. After he 

had earned ·:·ne in·:rernent in that r_: .. :.st 1 he was 

served with a charge-sheet ar.d the 

inquiry, which had been c.rclen::d had e.tarted, he 

was re~erted to his substantive ran~ of Assistant 

Superintendent of Poli~e, the ground _suggested 

fc.r reversic·n being uns.:t'tisfa<::t•:·ry cc.nduct. The 

C•J:der o:·f revet-sion Has held in effe.::t to be an 

order ·=·f reduction· in rani: within the meanin9 of 

Article 311(~) i nasmu·:h as the appellant was 

given no opportunity of showing cause against the 

said order of reversion. 

viii) Y..[,ayanandalal and Others v. E'.tate C·f f~erala and 

Othere, ( l .:, .:, ,; ) - - - .... 7 -,;;:, 
-·- I in \·lhich the Sut=·reme 

c.:.urt held that certain ·:irculars and standing 

order:e iesuecl by the State Gc.vernment ae well as 

the circulars issued by the InspectoJ: General· of 

were r:·ublie.hed ·in the f'erala P·:·li·:e Ga::ette 

cannot be said to have been published in the 

State ,:;a::ette IJndet- the auth·:·rity t:•f the State 

GoveJ:nment and, therefore, the requirement of 

pub 1 i c a t i ;:, n t here.:. f i n t he S t a t e G a :: E t t e cannot 

fulfilled and, therefc.re, 

--------~,..----- -------- . -- -- ... _ "-"~-
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these e.h·:·ul d merely be tt-ea t eel e:-:e.:::u t i ve c.rder 

only. This judgment was relied upon by the 

learnecl •:::.:•unsel f.:.r the applicant t0 state that 

in view of non-publi~ation c.f the OM dated 

2 4 • 1 :2 • 1 9 e. 6 i n t he t:• f f i d al g a:: e t t e 1 the .::0 n t en t s 

thereof could not be considered to be a rule. 

ix) Harla 7. The State o)f :Rajasthan I .AIE 1951 3C ..JC:.7 I 

in whi~h it was held that proclamations and 

orders of appropriate authority must be published 

in the Ga::ette c.r by o:.ther meane tc• maJ:e them the 
.+-

\_/ law. 

x) Union .:.f India anc1 iJthers v. S.L.Abbas, (1·~03) 25 

ATC .'!,44, in \olhi,:::h the H.:.n'ble Supreme Court held 

that e:-:ecutive instru.::ti.:.ne such as for transfer 

of Govt. s.ervant s, are in the nature of 

guidelines and any legally 

enforceable right on a Govt. servant. The learned 

~ounsel for the appli~ant stated that 0n the same 

anal.:o9y the OM clatecl .::-1.1.::.19.'3·:· is only in the 

nature of guidelines and, therefure, not an 

enforceable rule. 

"J ··, The U.P.State Electri.:ity B.:·ard and Another v. 
I 

H a r i E'· han}: a r J a i n an c1 .:) the r s , ( 1 S• 7 S ) -1 S•:>:: 1 •5 • In 

this judgment the learned counsel for the 

appli~ant relied on the observations uf the 

Hon'ble Supreme Court to the effect that the 

\-lOrds "rules and regulation~" have cumE to 

acquire a special meaning when used in statutes 

and ueed to cles~ribe subordinate legislation made 

by the authorities to whom the statute delegates 

that fun~tion. Acc•:•rding to the learned ~ounsel 

for 'the apJ.:·licant, the OM date.:l .::..J.l.:::.l986 cannot 

fall in the category of a rule and, therefore, is 

Ct J 
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.not one which could have even teen adopted under 

Regulation the P.egulations of the 

Coq;u:.r at ion. 

14. uther judgments cited ty the leat-ned c.:.unsel for 

the applicant to support the plea that an order whereby 

re-vers ion ·has been c.rderecl C•r similar action has been· 

taken is in fact punitive in nature if passed without 

following the principles of nature justice or applying 

the provision of Article 311(~), are ae follbws: 

xii~ Madhab Ch. Das v. Union of India and Others, 1989 

(3) SLR 153 (CAT). 

xiii) Gian Chand v. Union of India and Others, 1989 (7) 

SLR 346 (CAT) 

xiv) Paghutans Narain Singh v. Union of India and 

Others, 1991 (6) SLF 515 (C.~T) 

x7) Chandi Dae Banerjee v. Union of India and Others, 

15. Some of the other judgments cited by the learned 

counsel for the applicarit which, according to him, 

directly or indirectly support hie case are as follows: 

x v i ) · G • J • Fern and e:: v • S t a t e -=· f My e. C• r e and 0 t hers , 

(1967) 3 SCR 636. 

xvii) Ivl,'s Raman ancl Paman Ltd. v. State ·~f Madras and 

Others, 1959 (~) SCP ~~7 

xviii~~Channappa v. the Secretary to Government of 

Karnataka and Gthers, AlP 1993 ~arnataka 236. 

16. The leat-ned counsel f.:·r the ree.r;:·c·ndents stated 

during his oral arguments that ·the applicant's 

promotion commenced from the elate of joining the 

promoted post of Regional on 

11.12.1:;)!::9. The period .:.f ·=·ffi·:iation c,f ·=·ne year on 

this post, to find out whether the OM dated ~4.1:.1986 

is applicat.le or not, is t>:· t.e re.::J:.:.ned from the date au 
---· -~-------~~- -==-- -~--
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of a~tual joining on the prom0ted post. Peversion 0rder 

ie. dat~d 7.l:=:.E,~•O th.:.ugb it may have been eerved ·:·n 

16.12.E•~'I). The reversi.:.n v1as tc. tal:e immecHate effect. 

11.12.E•89, he was reverted vlith immediate effect on 

In ::.tate c.f Punjab v. Balbir Singh, 1'?176 

order tal:es effect fr·:·m the date c.n \vhich it is issued 

or sent out. Therefc.re, the c.rcler of reversit;:·n became 

.... e f f e c ti v e \vi t h i n C• n.;. year f r O:• m t he d at e eo f t he 

apfc·l i cant 's joining the promoted post and accordingly 

his reversion can be saicl tc· have been made when the 

applicant had held the pr6moted post for less than one 

year. The order of reversion doe-s not indicate any 

ground be~ause it is an order of reversion simplicitor. 

Where an order C·f reversi.:·n simr,.licit.:.r is passed, no 

stigma atta•:hes to the cc·ncerned. The 

foll.:·\·ling judgmente. were ·:i ted by the learned cc.unsel 

for the respondents in support of this plea: 

i) Hadhya Pt·adesh Has ta Sh i lr:·a Vi J:as Nigam Limited 

v. Da~endra Yumar Jain and Ors., 1995 (1) SLR 27:::: 

( sc) • 

i i ) E'tate of Utter Pradesh and Others v. raushal 

iii) Tri~eni Shanl:ar Saxena v. State of U.P. and 

Others, SLR 1 ~.;:. ..=...•-· ( ., ., ) bt_. • 

iv) State .:·f U.F'. and ·=•thers v. ramla Devi and 

Another, 1996 (4) SLR 455 (SC). 

v) Union of India and Another v. Bihari Lal Sidhana, 

( L •.. ~) 
·-~ ._, 1976. 

7i) Hitesh f~umar Pc.y v. Uni·:·n c.f India and Others, 

1987 (3) SLR 815 (CAT). 

17. Feas.:.ns f·:.r passing an .:.rcler may be in the file 

4_j 
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in \·lhit::h the •::as-: C•f the apr_:.li·::an~· wae. dealt \·lith. He 

cited the fo:oll.:owing t'i-Jo:· judgments in supp.:.rt ojf the 

r.:·lea that reas.:.ns fc·r r.::·assing an C·t-cler need nc·t be in 

the c·rder i te.el f, but these may be recc.rdecl in the 

relevant file. 

i) State of Maharastra and Others v. V.S.Naik, 1980 

(2) SLR 492 (SC). 

ii) Union of India v. E.G.Nambudiri, 1991 (2) SLR 675 

( sc) • 

In E.G.Nambudiri's caee it wae held t~ the Hon'tle 

\. 2.upreme cc.urt that in t. he· at.s.:.nc6 C·f any statutory or 
\...-' 

administrative requirement, the order rejecting the 
" 

representation of the respondent was not rendered 

illegal for absence of reasons therein. As to the plea 

c.f · the apr_:·lit::ant that the· expressic·n "rule" used in 

Regulation ~4 of the Regulations does not cover an OM, 

the learned counsel for the respondents etated that the 

general meaning .:.f the e:q:.rese i .:·n "rule" has to be 

ar_:.pl i eel and it can Cf:lso / .e an . :.rder c.r a .:ir•::ular • In 

sur:·r.:·c·rt O:•f this arguments, he ·::itecl the f·:·ll.:•\·ling t\·lO 

judgments: 

.-. ' . i ) Wazi r Chand -._r. Uni•:on c·f India, Full Bench CAT 

Judgment, 1989-91 Vol.II, p.~97, Bahri Bros. 

ii) DDA Graduate Engineer Aesociation v. Lt. Governor 

In Wa::ir Chand's case the Full Bench .:d the Tribunal 

had held that the P.~il\·lay Bc.arcl .::an frame rules. under 

Pule 1 .-. ":• 
-~· of the Indian Railway Establishment Code, 

which may be in the f,:.rm ·:·fa cir.:ular C•r letter c.r a 

decisic•n. In the judgment in DDA Graduate Engineers' 

Association's case, the Hon'ble 2.upreme Court held that 

where rules hacl no:•t been framed under Art i t::le .:::~09 .:,f 

the Cc·nstituti.:•n, there was n.:.thing \-Jrc.ng in amend:ing 

OLJ 
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them by exe,.::u t i ue i nst rue t i c.ns. Thus rules can be made 

or amended even by executive instructions. Further 

according to him, the definition of "rule" given in the 

General Clauses Act is n0t applicable when this 

expression is used in Pegulation ~~ of the Regulations. 

As per Pegula t i O:•n ~..J, the instructions issued by the 

C-entral Gc.vernment sh.:tll au tc·ma t i ca lly apply i i there 

is no provision or insufficient provision in the 

regard to the 

matter dealt with in the instructi.:·ns iesued by the 

Central Government. There is no provision in the 

Regulations of the Corporation exactly corresponding to 

the instructions c.:·ntained in the ·=•M dated ::..J.l2~E•E.t5 

and, therefore, thie OM will apply to the employees of 

the Corporation automatically. Explanation (iv) of 

Regulati.:·n 11 •)f the Regulatic•nE is an insufficient 

prc.v i sio:·n inasmuch as it d.:.es nc•t cover all the other 

grounds on \·lhich an employee may be reverted ·,.,rithout 

the reversion being treated as a measure .:.f t=·enal ty. On 

the quest i c•n au tc·mat i c apr,.l i cation of the 

instructions issued by the Government, the learned 

counsel for the respondents cited the following two 

·-<1 judgments to support his plea: 

i) V .Narsimha v. Di rect•:•r ,:;eneral Emr;·l.:.yeEe:' State 

In:=.urance c.c.rp·:·ratic·n and An·:·ther, 1.:,.:,-. (3) SLR 

622 (CAT). 

ii) P.C.Wadh\va v. 2-tate- r:,f Haryana, lS•O:.l {:::) .SLF. :::12 

( sc) • 

In V.Narsimha's c~se the Tribunal held that the 0rders 

is::ued by the G.:.·Jernment c·f IncHa ·=·n the guestic.n .:.f 

reser"Jation \vC•uld apply t.-:• the ·:':orp.:.ration as vJell. 

Further, according to him, the judgments cited ty the 

learned counsel for the applicants all pertain to 

Ou 
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application of rules and, 

therefc.re, have no ar:·plicability t.:. the fa.:ts C•f the 

present case. As regards the OM elated ::4.l::.l•.:J:3•:., it 

was published in the .June, l~J87 issue of the Servi·:es 

Law Journal published fro~ New Delhi having a wide 

circulation. Therfore, the requirement of publication 

thereof had been met. On the question whether the 

requirements of the publication are fulfilled, he cited 

the following two judgments: 

i ) 

SLR 320 (CAT) 

ii) Talwinder Singh Behal 7. Punjab State Electricity _ 

Bo~rd, 1987 (1) SLR 450. 

In R.Y.Gupta's case it was argued that an order of the 

Government had not been published in the Official 

Gazette and, therefo:·re it could_ n·:·t be relied upc·n by 

the respondents. The Tribunal .:.bserved that there \-las 

no provision of law or authority to sustain the 

contention that an order will be effective in the 

absence <:·f its publication in the gazette and if an 

order is otherwise 7alid and legal it doee not cea~e to 

t.e effective merely C•n acco:•unt C•f its n.:•n r:·ut.licati.:on 

in the gazette. 

18. As t O:• the grievance c.f the apJ.:·l i cant that the 

categ.:.ries the the 

the learned counsel for the 

respondents stated that the OM applies to all the 

Central Government employees and, therefore, it applies 

to all the employees of the Corporation and accordingly 

it wae not necessary to specify any category of 

emplc.yees C·f the Cc·rp·:·rati·:·n to which it wc.uld apply. 

~J 
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The learned counsel for the respondents referred to the 

specific adoption of certain rules of the Central 

G.:.vernment by the C•:.rr;:·c·rat,i :•n. The learned c.:.unsel fc·r 

the respondents stated that all the rules specifically 

adopted are those which had financial implications. 

Therefore, it could not be inferred that all orders of 

the Central G.:.vernment can be made ap[:·li•:::.:tble to the 

employees of the Corporation only after their specific 

adopti·:·n \·lith thE ar,·pro:.val ·:.f the 3tanding •.:c.mmittee. 

Since the Director General was the appointing authority 

' \/ of the applicant and it was he who had ~assed the order 

of reversio:.n, the ai_:•J.:·licant's challenge to:• r:·assing of 

the order by the Director General was not maintainable. 

There \o7aS n.:· 1-J of the 

Cc·nstitutic•n inasmu.:::h as all ad h.:·c empl.:·yees who had 

disciplinary action were liable to be reverted in view 

of the provisions of the OM dated ~..J.l~.l986. 

19. In his 1-ej.:.incler t.:. the .:.ral ar9uments of the 

learned .:::.:.unsel the respondents, the learned 

counsel for the applicant mainly reiterated the 

averments a~d arguments advanced earlier and sought to 

Y1 -/ distinguish the judgments cited by the learned counsel 

the resp•:.ndent s stating that thee.e \·lere on 

different fa~t~ or the ratio laid down therein was 

different fr.:·m f that stated tt:> be emerging therefrom 

by the learn eel the He 

particularly e.tated that the 0~·1 dated :2-J.l~.EiS;:, \vas 

not even within the knowledge of the Corporation 

be~ause thEre was nothing in the OM to show that it had 

\·las no:•t .::lear h.:•\-7 the Standin9 c.:.mmittee •:::·::•uld at all 

ol J 
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decide ~hether it can be appl~cable ta the employees of 

the It could also apply even 

automatically to the employees af the Corporation 

it was not within the knowledge of the 

was n~t unsuitability to hold the post of Deputy 

Regional Director and, therefore, all the judgments 

cited by the J. earned c.:·unsel far the respondents 

justifying the order of reversion simpliciter were not 

applicable. 

\.,' 
20. We havE heard the learned counsel f.:.r the 

r:·art i es, have r:•et-usecl the rna t erial c·n re.:.:.rcl and have 

· als.:. gone thrr:.ugh the judgmente cited b~i the learned 

counsel for the parties. 

21. The Corporation is a statutory body set up by an 

Act of Parliament and the conditions of service of the 

emr:·l·:.yees therec·f are g.:.verned by the Regulations .:of 

framed by thE Corporation under the powers 

conferred on it in this regard. The applicant has 

Assistant :R.egic.ncl Dire•::tc.r tal:en against him ·=·n the 

ground that the OM dated ~4.1~.1986, in terms of which 

the ar:ti·:.n \vas ·:laimed t·=· have been ta}:en against the 

by the respondents, was in effect not 

applicable to him for various reasone including the one 

that it had not been specific~lly adopted by the 

Corporation in view of Fegulation :~ which provides as 

under: 

"2~. OTHER CONDITIONS OF SERVICE-

In respeet ·=·fall r:·ther matters relating t.:• the 

provision or insufficient provision hae been made 

in these regulatic·ns, the rules ar:·t=·licable frc.m 

Ou 
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Central Government servants shall apply, subject 

to SlJCh and variations ·:.r 

excepti.:.ns if any, as thE Dire,:::t.:•r •3eneral may, 

\-lith the .:q:·pr•:.val ·:·f the Standing O:·:.mmittee, by 

order from time to time, specify. 

the these 

approval of the Standing Committee, by order 

specify, the r:·c·ste. under the c.:.q: .. :.r.s.ti·:·n which 

shall corresr_: .. :.nd t -=· the r:•·=·s t s under the •:en t ral 

Government." 

The OM elated .=:...J.1.::: .• 1:;,2.,:. issued by the Der;:.artment .:·f 

Perso:.nnel and Trainir,g, •3·:.vernment ·=·f India (Anne:·:ure-

P~) provides in substance that an ad hoc appointee 

shall be reverted to his lower, substantive post, if he 

has held the ad hoc appointment for less than one year, 

where disciplinary proceedings are initiated against 

him. 

2~. It is also the case of the applicant that whether 

(' 
Corporation and whEther or not it is in fact applicable 

.A to the emplc.yees C•f the co:.q;:~~:·rat i ·=·n, the reversio:•n c•f 
....(> 

the applicant amounte to imposition of a penalty on him 

and, theref.:·re, sud·• a;:::ti.:·n CC•l1ld n.:.t ha?e been taJ:en 

witiE·Ut h·:·lding •)f inquiry jn terms .:.f Article ::;11(.:::) 

of the Constitution and the provisions made consEquent 

thereto in the Fegulations. The case of the respondents 

is that the 0£1'! datEd :=:-J.l.=:.lS'2·•=· is applicable to the 

out ty them and they were entitled to tate action 

against the applicant in terms of the provisions of the 

said OM. The further case of the respondents, however, 

otJ 
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is that in any case the appli~ant had no right to hold 

appointed only on ad hoc and temporary basis and, 

therefore, his reversion to the lower post of Assistant 

Regional Direct0r by virtue of an order simplicitor 

~1hich cas.ts nv stigma · t.:. him d:icl nc.t amount to any 

imp.:·sitic·n .:.f r:·enalty vn him and such reversic·n was 

within the terms of his apr:·-=·intmerit t.j the p·:•st elf 

Deputy Regional Id rector d-"" .... set C•lJ t in Ann.A3 dated 

applicant alongwith others. Thus, the respondents ha7e 

a1so sc.ught to justify the .:.rder .:.f reversion c·f the 

the OM dated ~4.1~.1986. 

We are of the view that in the facts and 

circumstances of the present case, it is not ne-cessary 

for us to decide whether the GM dated ~4.1~.1996 was in 

fact a~_:.plicatle u:, the e-mpl.:•yees of the cc.rpc.ration, 

tecuase the justifiability or r:• t her \-li s e of the 

reve-rsion of the •:an be examined 

independently having regard the ·nature of 

r· 
appcdntment of the ar:·t=·li.::ant t.:. the pc·st r:·f Deputy 

' 
Pegic.nal I•irector, the terms and ·conditions of 

appointment of the applicant to the said post and the 

nature of the order passed reverting the applicant. 

abc·ve vide c·rder hnn.A~ dated lOth August, 1~)89. s.:.me 

of the conditions of promotion incorporated in the 

order Ann.A~ were as under: 

" The promotions of these Officers in the grade 

of F:s. :::=:CI0-7.5-:=:.?.(11)-EB-l(,(J-..J(")Ct.'- ha,Je t.een made 

on purely ad-hoc and temporary basis on the basis 

of prc.visional seniority drawn. They are liable 

ou 

-~--------! 
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to be reverted t·=· the l')Her post at any time 

\·lit hou t any notice or assigning any reason 

therefor. The ad-hoc promotion will not confer on 

them any right t.:. c·:·ntinue in the pc,st or for 

regular promotion in future. It is also made 

clear t.:. them that the period of service to be 

rendered by them on ad-hoc basis in the promoted 

grade,t,::.3clre will neither c0unt tc•wards seniority 

in the grade nor for eligibility for promotion to 

the ne::t higher grade,'cadre. The prc.m.:.tic·n of 

these .:.fficere \-Jill taJ:e effect from the date uf 

their joining the promoted post. 

It is clear from the terms and coriditions of the 

appointment of the applicant to the post of Deputy 

was on purely ad h·:•c and tempo:•rary basie .:·n the basis 

of the provisional seniority list. Such an appointment 

does not .::c,nfer .3ny right C•n the persc.n •::·:·ncernEd to 

hold the promoted post. The ordEr passed reverting the 

applicant to the lowEr post of Assistant Regional 

Director is an inno.::uoue. •:·rcler,. and that it ck•ES not 

contain any reason f o1· the reT;ers i c'n of the applicant 

~ and clc.es n.:·t ,::ast any stigma on him. It is \vell settled YJ 
'-.../ 

that the form of thE order is not conclusive as to the 

nature .:d the acti.:.n ta}:en by virtue ·=·f the N-der but 

the court is entitled to lift the veil and see whether 

the order paseed is in fact an order of punishment. In 

this case, the reversi•XJ t:•f the applicant has beEn 

orderEd on the ground that disciplinary proceedings had 

been initiated against him, subse.:.Juent tc, passin•;J of 

the order of promotion of the applicant, by Memorandum 

elated (Ann.Pl). •Juest i.:m is whether 

revers i .:· n the appl i •::ant on the that 

.. -
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disciplinary proceedings had been initiated against him 

on some charges relating to misconduct etc. amounted to 

imp.:.siti·:•n a penalty on him. Ac·::·:·rding t•:. the learned 

C•:•unsel fc·r the apr:·li·::ant, be.::aue.e the discir:.linary 

prc .. ::eedin9E· initiated against him were the reasc•n f·:.or 

his reversion, a r:·enalty hao:l in fact been imposed on 

him. The factual positic•n, however, that it is nut on 

the ground of charges contained in the Memorandum dated 

30.ll.El':H} that the c.rder .:.f reveri·:·n ha::. been passed 

against the applicant. It is unly on the ground of the 

fact of a chargesheet having been issued to the 

applicant that he hae been reverted. The fact of issue 

of a chargesheet is i nc1epenclent of the charges 

contained in the chargesheet by which disciplinary 

proceedings have been initiated against him. I~ fact on 

the baeis .:,f the ·:::harges •::o:·ntained in the chargesheet 

issued to the applicant and the inquiry conducted 

subsequently, penalty of withholding of two grade 

increment:=. O:•f I_:•ay withc.ut .::ummulative effe•::t ha::. teen 

admitted by the applicant himself. However, on account 

of the very fact that the ar;.pl i .::ant has teen 

chargesheeted, they vK•Uld be ur.justi fied in 

consider i n9 him .~s unsuitable f,:.r holcli ng the p•:•st to 

\vhich, in any case, he has been ar:·r:":.j ntecl o:·n purely 

to judge the suitability of a person to hold a 

particular post when he is under a cloud. In our view, 

it is n:::.t the same thing as imposing a penalty on him 

\·lhid·· vl•)ulcl be imr:•C•Sable if the charges •:::C•ntained in 

the chargesheet are pro:.ved against him and \·lt"dch \vas in 

fact imposed on him subsequently. The order passed 

reverting the applicant to the low~r post does not 

4_J 
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visit \-lith him e;Jil cc.nsequences. Since the applicant 

had n.:. right to:· ho:·lcl the p.:.st tc. \·lhich he had been 

piomoted, the o~der of reversion cannot be questioned. 

The allegation of vi.:.lation of Article 16(1) or 

discriminati.:•n in terms ·=·f Article 14 is nr:·t tenable 

because the juniors of the applicant who have been 

retained in the had been 

chargesheeted and th~refc.re could n·:.t be said t•:• have 

been found unsuitable on the groupd of their being 

under a cloud. 

""'I:' --'· We have considered the judgments cited before us 

by the learned counsel for both the parties on the 

question whether reversion of an employees· in the 

d.rcumstances al:in t.:• thc.se obtaining in the present 

case \rlO:·uld amc.unt tc· im~;.c.sing a penalty. The judgment 

of the Constitution Bench of the Hon'ble Supr~me Court 

in the case of Parshotam Lal Dhingra v. Union of India, 

clearly and this judgment has been followed in most of 

the subsequent judgments .:.f the Ho:.n 'ble Su~;.reme c.:.urt 

c·n thie subje•:t. In this case alsc• the ar:·r;:·ellant \-las 

reverted to the lower post though the ground of 

re7ersion was hie unsuitability to hold the higher poet 

on account of adverse entries in his confidential 

rec.:.rds. In this judgment, the H·:·n'ble Supl-eme c.:.urt 

held that the real test f.:.r determining \·lhether the 

reduction in such tases is or is not by way of 

punishment is to find out if the order of the reduction 

alSL• visits the ser•Jant with any r.•enal .:c.neequences. 

Thus if the .:.rder entails or provides for the 

fc.rfeiture of his r.·ay c•r allC•\rlan•:es ·=·r l.:·ss of his 

seniority in a substanti7e rant or the stoppage or 

-r----- -----
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the circumstance may indicate that although in form the 

Government had purported to . exercise its right to 

terminate the employee ·:·r to redu.:-e the servant to a 

lower rank under the terms the contract of 

employment or under the rules, in truth and reality the 

Government had terminated the employee and ty \-lay of 

penalty. The use of the e:-\preesion "terminate" or 

"dis·::harge" is nc·t conclusive. Inspite of the use of 

such innol:'ous e:·:pressi•:·ns, the c.:.urt has to apply t\-JO 

tests discussed in the judgment namely (i) whether the 

servant had a right t t:• the pr~s t .:;.r ran}: or ( i i) whether 

he had been visited with evil cons~quences of the kind 

referred t.:· at .. :.ve. I i the case sati fies either of the 

t\-10 tests then it must be held that the Government 

servant had been punished and the terminativn of his 

service must be ta}:en as a dismissal vr removal from 

ser·Jice O:•r the reversj,:.n t.:· his sut.stanth·e rank must 

be regarded as a reduction in rank. This rativ of the 

judgment of the Hc·n 't.le Sut=·reme •:c.I.Jrt has also been 

applied in the case of 3tate of Utter Pradesh and 

Others v. Yaushal ri sh.:.re Shu}:la relied upon ty the 

learned ·-:ounsel for J:.c.th the parties t·:· advance their 

respective cases. The reversion .:.f the ap,;:.licant did 

not amount to taJ:ing a\vay any of the tenefits of his 

substantive post of the Assistant Regional Director 

and, therefc·re, in vie\·1 c.f \-lhat has teen stated in 

Parshc·tam Lal Dh i ngra·• s jud9men t, the applicant . \-1as not 

visited with any evil conee~uences ty virtue vf passing 

of the .:.rcler of reversi 1:0n. It is the set t 1 ed law that 

an employee holding a promoted post on ad hoc and 

temporary basis does not acquire any right to hold that 

post. In the case of Faushal Eishore 3hukla, the 

H.:·n 'ble Supreme O::~ourt has further held that the evil 

--------------..... ----------------..... -------~------------
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~onsequences as held in Parshotam Lal Dhingra 1 s case do 

not include termination of services of a temporary 

Government servant in accordance with the terms and 

conditions of service. 

26. We, therefore, hold that since the applicant had 

acquired no right to hold the post of Deputy Regional 

Director, the order of reversion passed in his case was 

in accordance with the terms and conditions of his 

appointment to the post of Deputy Regio:·nal Director, 

the order of reversion was innocuous, casting no stigma 

on the applicant and it was not passed on the ground of 

the charges framed against him as contained in the 

Memorandum Ann.Rl dated 30.11.1990, the order cannot be 

assailed as being penal in nature and bad in law. As 

held by the Hon 1 ble Supreme Court in Parshotam Lal 

Dhingra 1 s case and I<aushal Y.i shc·re Shukla 1 s case, the 

motive or the inducing factors which influenced the 

Government to take action under the terms of contract 

of employment or the specific service rules is 

immaterial. We, therefore decline to interfere with the 

order of reversion of the applicant. 

27. In the circumstances~ we do not consider it 

necessary to deal with other grounds raised and reliefs 

claimed by the applicant. 

28. The application is dismissed. No order as to 

costs. 

Judicial Member Administrative Member 
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