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JASWANT SH2FMA L OJE3 ¢ Applicants.

VERSUS

UMION OF INDIA & OREZ ¢ Fespondsznts.
Mr. J,17, Vaushik ¢ Counsel for the applicants.
Mr, Manish Bhandari :

Counsel for khie respondents,

EORAM:

)
®

Hon'kle Mr, Justice D,L, Mehita, Vice-Chzirman
Hon'lle Mg, Usha Sen, fdminiskrative Mamber

PEF. HOM'ELE MP, JUISTICE ND,L. MEHTA, VICE_CHLINMAN:
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Aprlicationz ° were - invited vide annermr
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from ths serving employazes Ly way of dirsct remitment,

Thiz was a limitsd dirsct recyuibmeznt., Initially, the

reazpondesnts publizhed the merit list wide zZnnerure 3-3,

each, Howsver, this lizt wzz modifisd subseueu3tly

4 datsd 27.6.29 and 34 persons have Lhaen
declared as gualified in coder of meritg, Tt will not

bz out of glace hers fo merntion sbecifi&ally the casze of
Marm famzar 2. whd> hizg hezn shown in Annziare 24 35 menbesr
of the Generzal oommeanity, Whereas in Annerxare 2=1, he

hae bzen fown as a member of the 5.C,

2. Aoplicant; havs alsc £ilsd Znnsmure A-10 bo show

3

that while giving him the posting he has again bhesn

0

gz mebesr o f the Genzral commonity. We ashked the
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rzeoondznts o producs the recor d and kthe respondentst
counzel loolkesd ints the £file and sulbmittsd that in the
applicaticon, Maruw Mumsr &, has not besn shown as 3 *

member of the 2,7, kut he has besn shown as & menbksr oF

counael for the re: pwnﬂent submits that it ey be
hecmuse of the mistske commit:ed by the respondzsnts!
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relavant tims and hoth of them apy
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cffizey that in anrerure A-1, Manuw Dumszir 3, has been.
zhown as membeyr of £,C,, i.s, in ths pansl, M
Phendari podnked out that Marm ¥umar
m$rk3. Mr, Y'UChlh, aprezring on kehaslf of the aprplicants,

au.f
after going throngh the marks chset pointedzthat Shazhi
yumar Fat has seoured 494 marls and Bham Pralssh Guatam
gzoyrad 287 marlis, He has zlsc poiantazd out that vide
annpermre A-2 Ly whizh the rzaults dsclared b
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respondznts, Woth of them were pizsted at Au Road at the
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and they etand on highsr footing in the merit than Manu

plzadings have not bezn given akout the marking and for

ay why the name
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of Bhami Prakash Gautam haz bazen exoludsd, Howewvszyr, he
caid th3£ Shzazhi T'umar FPad was transferred im Bombay

iviszion, as ruach, the name of Shashi Pumar Fao has bazsn
sxeluded,  We will not 1ils ko ohserve gy thing at this

stags exespt the faot that onose a selected person on

which e has heen gzlzoeked, It is nokbk the businzss of

the respondents to delets the name ofF the(épg[lﬁéﬁt
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gzcuring high uz, test cheching hzz ghown that

prepzration of the panel is fll 2f miszstaksz., Ths persons

[
g
B}
-
[
o
-
'_4
o
et
i
=
=
g
=
[
12
T
i
=
I\l
o §
L)
ot
(1
D
'na
ct
=
=
L\_l
i
[
(¥
(P}
(T
=2
T
=3
i
lrn]
i
=
]
H

and z pEreon who is ntt @ member of the S.C, has bz=2n
rlaced in the panel zhowing for the purposze J0f inclusion
in thz panzl sz & manbker of the 3,2, Thig itself is

sufficient £ov mashing the panel, 2nneqnre A-=1, dated

12,2,32, It will nct he out of place here . mentiosn
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that khe pereons whose rnames find plase p=n=l
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including Manu INumar &, are partizz before us
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thiz Tritunal considering the prims facie o=
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applicants, paszzd the order Jated Z1.9.8% that szlections

t> Elzectriczsl Fitter Srade IIT &z per pansl notifisd on
18.2.,29 (Annemire 3-1) and any promotiznsg baced therszon

chall ke subject to the cutcome of this application and

formaed of this fact, Mr. Bhandari =malbmits that BEhanu

this litigstion, It 1s ks that they asre not ths partis

at £ £ind ok the correctna2ss of the pansl prepared,

the TaZes of ths rvarasns ocan be looked inko, This Triktunal

is not moing o pzss 3k adverse ooder against then and

their inclusion 23 2 party i3 not neczssary.  They ek oo

not been IMﬁl:hCﬁ if we 22t a2ilde the panel. They are
likelys E2 he kensfitted on account of the paesing -f an
arder, =0 Lhe objéction onf Mr, Bhanrndiari is over-ruled,

Shri Bhandzri has taken the objzetion that Bhanu Prakach

Gautam filed ths 0,A, and challengzd this very zxeminaticon
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and the same has heezn rejected. Thoiugh there is rnothingo
rexzrd to cshow that position, howeV&r, it was eublitted

Ly Mr., FKaushilt that ths 0,A. was rejected not on merit

and the Jdoctrinse of Pes Judicate.dozs not spply. Mr,

Vaushil enbmdts that Mr, Bhandari had nok implezaded the
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ezlected person £ esuch, it wasr rejectzd.

-
t
0]
]
11l
—s.
1
[¥]

of party and Ssction 11 of ths P2 or the Doctrine of

Paz Judicats 2ves not apply in the faztz and 2ircumstanc

nf the case, Mr. Bhandari suknics that the applicant 2and

of failurs or sucesess, It iz a cusstion of s=lection

and 3 strange system has besn gdopted by the rezpondents
tion,.

rzcruitment, limited Jirect recraitment of the amployess

who are zlrezady in enplovment. It ig nobt a casze of

n

stion iz nok on nerit bat rz jection on non- joinder
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promotion. However, from the perusal -f the marlis~shscts,
it ie 2leszr that 100 marks ware provided for Vivae and
100 marke for the writtsn test, Thare is no nerus for
providing 100 marks for the Viva for the pazt of a
Electrical Fitter, Electrical Fitter needs = practical

- Vit
training. e has little to do with a Viva,and iz not
coming dirsctly in “nntncf with thse public at large.
Thiz iz & technical job, This provizion wze not nokified
Lri 3Ny way b: the paklic 9r zvan £3 the per :mhc who

appezrad in the sxaminsticn, In annssmrs 2-2, the

oy

notifization isszued, we £ind that there is no refarence
that 100 marke will k= provided £or Viva, Hr., Bhandari
oould not point out any ciroulsr or any mlse by which

the r;apunﬂdnte have providzd 100 marks £or Viva in the
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szlection tezt for the ozt of BL
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Bhandari has talen an okhjzction that this grownd was not

raised, It iz true that in specific words this was rot

i1l 7 what iz
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going on in the Jdepartment, Tt waz not made znown to
the pullic that there will e 100 marke for Viwva and

100 marlz for the wriktten test, The result zhest i3 not

(jx

avzilzlle o the puklic and the aprlicanks cannot know
‘how the marks have bhesn given, This fact haz come £o

the notice while seeing the recordszs, It is for the

for Viwva and 100marke for the written tzst, Is it o

favenyr to zomeone by giving higher marks in Viva who is
lagging hehind in th: written teet? Thers must be nauas
in ths eyatem of marking, The poszt of Elactrical Fitter

hnical naturs and Viva iz having less imgcortanee
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for the technical exyertizs, Wse are not taliing the

2Anittedly, Manu Iamar 2, iz vnok s person of 2.C., In
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his applisaticon, he has nat Jdecls



memkzr of rhe 2., Howevsr, in the ran=l preparsd, his

li: ths e P reong.  Howsver,
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nzme finds plaes in th
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agzin, at the time 5f giving posting order, he has been
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revertzd Lasl. ko his criginzl ceste, i.=. = gensral caste,

50, for rplacing his nam= in the panzl, he was trans

=

to the 27 from the general caste and after getting succsss
in arpointment by Lecoming a rerson Of 32, he has again

hzen reverted hach o his ords
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3. It waz pointed out zarlier kthat the perzons who
have zecured 49% and 157 marls by way 2% cample survey

of the test oould not get the appointhent énd th= perscn
liks Manu Inumar 5. who has got only 423 marke gets the
arpointment, This fact has bheen proved from the record
which waz made asvzilabhle to the court that Shashii Fumar Pao
seonred 1% marlks and Bhanu Pralash Pantan secured 154
mzrks. The discrepancy uF givingy an aprmointment B0 the

merzon who is
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giving the arpointmente b th: parsons who are getting
highsr wpercantaje <f marles is on the fac= of it sufificisnt
t> prove that thers was soms rethinliing in the Jépanm~ntd~¢
for this very rsason, the systemnstic panzl has not bhesn

preparel, It may ke bhecanse of fzvouring som=ons at the

)]

. Mr, Manich Bhandari admi this poesition that in
Anneiure A=, nanes of Shazhi funmar Fao and Ehanu Prakacsh
Gattam have bazn shown and their place of stztion hzs also
hezn chown 25 Abu Poad, For Phanu Mumar Saukam, no

explanaticn is forthcoming why he was not given appointment

whern he has sfecured 45% marks and how the person lilke

p.

Manma Fumar £, has been given sppointment who has secured

42% mzrks and why the miztale of treating for ssme time,
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2laraktion 2f = pansl, Manu Humar S,
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only far a period

has Iheen shown ags & member of the SC,
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Ee Thus, Jdiscriminstion iz ther Thz ocum

facts that the resvlt was Jdzsclared twics, there
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thz pansl dated 12,535,339 (Annexare A<1) is alsen

egory is chown as

aw!

of ths 37, l=2a3 us t believe 5 tzlie the visw

in the matter of the prepsr

thz panzl @=nd the Jeclaration of the rzeult and

=
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connivante gets the furthzr eupport froa the fa

nnusazl swvztem hze hasen adopted by the railway

of providing 100% mwr}s for
for Viwva for the posit of Electrical TFitter, Thi

not ke rotified in hw nrtification that

100% marks for Viva and this fact wass.liept very
Ly thz aathorities kecange in 3 written test, 4
annot be exerzissd in an unusa

iz nothing on record to show ths
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Anring ths: oourse of argumsnts, Mr. Manish Ehan
ont that the norwifiszticon, Annexmre: A-3& whizh b

rrohibited holding of the szla2otion test has be

—-]’(J ]r:!t‘:d 24. :07

Airections have hzen givan az undsr:-
. "3, Az regards £i11ing up of wvacanciecs
Artizanz against 25% dquotas mzant for ss
' el-ill=d ang unskill=sd staff, it iz clear
mzrit along will be ths critsriz and no
marlza should he addzd zs statcsd in Pad
letter no, E(NI)I-32/FM=-1/65(FHM=NEIR)
cirmulataed under this offics lat?wr noe
Aated 22,172,34 (P.E, Mo, 313/34), Since
gimilar to an open markek recraikment o
fhm »tent of 2¥2 times the maabers of
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4, 2z rejarde rscruitment (agsinst item (ii)
ahowe) of Slillad 2rticans against 285% Direct
recmmitment quots from open warlet, it iz elarifisd
that instzad of inviting applicaticonz throagh
adwvertisment, the nearky employmsrnt exchangezs may
bz appedachsd ko zponsor the candidatese, Wards of
Failway employess can apply directly, In this
effect the L'&c:dura lai? down in para 110 of snlhe
gzotion IT of Chapter I
Whi 1e submitting ths

erxohangss, tradewisze
t@ +1 o

However,
gyztem which iz to be zdopte

:nd khe

respondents

adopted £ar

mazrks in the Viva and writte
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conducting the =2y

arhitrary puva fz to the

r of IPEM may be followed,
requicement € the enploymeant
rzciaivemzsnt may he submitted
gronsor the candidstes
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d for the purpose of Viva

discretion has heen lzft
hoo zarez conducting the
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naturzlly, thsy will not b

Judgment of this Trikbunal.
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7. On other points thongh

we Ao n.t find foroe,

accordingly, with no crder as to aocts.
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