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‘ IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JAIPUR BENCH
‘ JATIPUR '
0.A.No.592/90 - Dt. of order: 35 -11-1993
- Anil Srivastava : Applicant -
Vs.
Union of India & Ors. P Respondents
Mr.R,N,M2thur " : Counsel for Applicant -
Mr.Manish Bhandari : Counsel for resp.No.1l & 2
Mr,P.V.,Calla : Counsel for resp,No.3 to 11

CORAM

Hon'ble Mr.Gopal Krishna, Member{Judl.)
Hon'ble Mr.0,P,Sharma, Member(Adm.)

o )

'PER HON' BLE MR.o.p.SHARMA}]MEMBER(ADM;).

Applicant Anil Srivastava, has filed this appli-
cation under Sec,19 of the A,Ts Act, 1985, praying
that the.applicant's date of appointment on the post
Junior Chemic2l and Metallurgical Assistant (JCMA)

-may be decla@red as 19.6.80 and that he m2y be declared

- senior to respondents No.3 to 11. He has further |
prayed that the respondents No.l &’% mﬂ? be directed
to place the n2me of the a@applicant at $1.No.1 of the

: - /
seniority list Annx.,A-1, at S1.No.3 of seniority list

A
”‘:' Annx.A-9 and at S1.No.1 of selection pinel for the
post of Welfare Ihspector. He has further sought
quashing of order dated 15.1.91 (Annx.A-10), whereby -

he was plaéed at 81.,No.12. ' S v

2. _ After filing the 0.A, the @pplicant filed an
amended application. fhe responaents No.1 & 2 &re the
Union of India and Division2al Railway Manager, Ajmer.
reSpeEtively, while reépondents No.3 to 11 are Welfare

Inspectors over whom the @pplicant has sought seniority.

3.  The case of the applicant is that the second
respondent invited applicationsfor the post of Welfare
Inspector scale %.1400-2300 vide notification dated
17.9.86 (Annx.A-4). The applicant was working as JCMA
scale R,380-560/1320-2040 at the ﬁime vhen the appii—

cdtions were invited. The @pplicant appedred in the
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test, was selected @nd appointed &8s Welféare Inspector
on 4.5.88. The selection list of the Welfare Inspectors
is at Annx.A-1, dated 18.4.88; in Which the applicant's
name appedred at £1,No.6. From time to time, the senio-
rity of the applicant was changed by the‘fespondénts.
Vide ®x order dated 25.4.88 (Annx.A-2), his naﬁe was
placed at S1,No,6. Vide order dated 17.9.90, his senio-
rity was changed-and-he was placed at Sl;Nb.B. Before
that his-Senioriﬁy'had been changed to £1.No.12. Vide

representations dated 19.6.90 and 13.8.90, he protested

‘the down gradation of his seniority @nd sought his

seniority to be fixed @t S1.No.1 of the selection list

for Welfare Inspectors, However, his representetions

'in this behalf were rejecigd.

4, Acconding to the applicant; he initially joined‘
as JCMA in grade R:.380-560/1320-2040 on 19.6.80. The

applicant joined as JCMA as a direct recruit and

~ joined hmimed his working post on 19.6.80, According

to him this is the date of his appointment as JCMA,
This date of appdintment has been illegilly changed
to 15.9.81. This change has resulted in fixation of

wrong Seniority in his ca@se in the post of JCMA and

. consequently it has resulted in his g§giQ;ﬁﬁ;‘in the

panel of Welfare Inspectors being down graded, Accor-
ding to him, employees working in @ lower grade could
not be made seniqr to him. The @pplicant is seniorv
té the respondent No.3 since the applicant joined

in @ higher g¢grede ®,.380-560/1320-2040 on 19.é.éO when
the fespondeht No.3 was working in @ lower grade
Re,330-560. An individual in &8 higher grade Qill rank
senior to 2 pefson in lower grade, His seniotity has
been fixed at S1.12 at Annx.A-1 on the.basis of his
daté of appointment which ha@s been téken Wrongly &s’
15.9.81. According to him, he is entitled to be placed
at S1.3 of the seniority list dated 12.8.88 and at S1.
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No.1l in the selection panel of Welfare Inspectors.

5, The govqrnment respondents in their reply to the
application hae Stat@d that tﬁe applicant was selected
for the post of JCMA by Railway Service CgmmiSéion and
wés appointed temporarily &5 apprentice JCMA.viae'letter
dated 18.6.80vissuéd by SPO(qukshop)_Ajmer, vide-Annx..
R-2. .Aé per the conditions of servicé, he was té under-
go tre@ining for one g#&r. The ap_plicant joined duty on -
19.6.80 and the Chemical & Matéllurgical Officer, Ajmer
issﬁed letter dated 19.6.80 (Annx.A-4) in which it was
mentioned that the applicént had tﬁkén charge of the
post of appréntice JCMA, As per péra 178, Sec.8,
Chapter I of the Indian Railway Establishment Manual
(IREM) Vol.I; @ JCMA has to undergo training for one
vear, The applicént couid ﬁot pass the prescribed test
in one year of training and therefore his training
period was extended by two months vide letter dated
16.7.81 (Annx.R-3). The applicant joined duty on the
working post on 15.9.81 (Annx.R—4).'When the applicant's
nime was shown 3t S1.No.6 vide letter dated 25.4.88
(Annx.A-2);4§2§pondents at S1,No0.7,8,9 and 10 submitted
fepresentétions stétirg that the date of appointment of
the aﬁplicant was in fact 15.9.81 @and therefore, he had
wrongly been assigned highervSeniority..These represe-
n%itions were examined by the r33ponden§s and as & fesult
the ipplicant‘s seniority position has been revised and
notified vide letter dated 21.7;89 (Annx.2~6) and obje-

ctions were invited,

6. The reSpendénts have furthér stéted that the post
of Welfare Inspector Grade-III scale R:.425-640(R)/
. /
Re.1400-2300(RP) i$ anex-cadre post and filled-up from

&mongst the éligible employees of various seniority

units. The grade R:,380-560 in which the applicant was

placed b@fere’he'waé dppointed a@s Welfare Inspector is
thé grade )

one grade below/Rs,425~640 in the cadre of Chemic®l.and
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Matellurgical Assisﬁaht and grade Rs,330-560(R)/1200-2040
(RP) is also one gtadé below the grade M.425~é40 in the .
clerical grade. The private reSpoﬁdemts were placed in
the -létter grade when they were appointed &s Welfare
Inspectors. Accofding to the rcspondénts, since both
the grades_%.380-560 and @.330—560 dre one grade below
the grade %;425—640‘in'different’units, the seniority
of the dppointees to the post of Welfare Inspector is
to be determined in terms of the Railway Boards letter
dated 18.9.69 (Annx.R-10), Therefore, the applicant can
not be considered to be senior to kh®e resppndent No.3
and other.respéndents at Sl,No.4 to 11. According to
Annx ,R-10, both these grades are equivale?t for the
purpose of detérmining,seniority-dﬁ an appointee to

@ higher post from different seniority units. Further,
§s per para 321 of the IREM Vol,I, only continuous
service is to be tdken into cénSideration for the
purpose of determining seniority. The ippiicant's‘
cqntinuoﬁs service commenced from 15.9.81, the date

on which he joined on the working post. The applicant
was appointed on 15.9.81 on which date his probationary
period commenced. Attention has been invited by the
respdndents to Annx.K-18, which is para 307 of the IREM

dccerding to which the date of appointment to a grade

'is reckoned from the date of commencement of the pro-

betionary period.

7. During the @rguments, the learned counsel for the
applicent stated‘that only the @pplica@nt was in the
higher pay scale of Rs.380-560 on the date of his appo-
intment as wélfare Inspector. Annx.A~9, which is the
seniority list for JCMA shows his date of appointment
as on 19.6.80, According to him his date Qf appoint-
ment can only be on 19.6.80 as shown in Annx,A-1 dated
18.4.88, Further, Annx.A-4 dated 19.6.80 @lso mentions
the date of taking over charge 6f thé:post of JCMA by
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the applicant as on 19.6.80, Annx.A-9, dated 12.8.88,
which is the provision&l seniority list a8lso mentions
the date of applicant's appointment as JCMA on 19.6.80,
He h@és referred to the provisions of para 306, 309, 314
and 320 of IéEM Vol.I, which are the'relevant paras for.
determining seniority in his ca@se. In particuldr, he has
referred,tg para 314, which determines seniority when
the date of 3ppointment to & grade is the same. Accord-
inq to this\pira when the dates of an @appointment to a
grade are’th:e: same the date: of entry into thé grade
next below it shall determine senierity. Acconiing to
para 320, when & post (selection as well as ﬁbn-selection)

is filled-up considering sta3ff of different seniority

" units, the total length of continuous service in the

same or equivalent grade held by the employees shall be
fthe determining factor for dssigning inter-seniority.
For £hi8‘purpQSe ohly non~fgtuit@us service is tdken
into @ccount, Non-fotuitous service has been defiined

as .the service renderéd after the date of }egulir premo-
tion after due process. Therefore, icceﬁding to the
ipplicanﬁ)first of &1l his date/of 4ppointment to. the
post of JCMA should be declared as 19.6.80 and since

the other private respondents were placed in'a scile
lower than the one in which the applicant was placed

on the date of his appointment as JCMA, he should be

‘"declared as senior to the private respondents in the

post of Welfire Inspector.

‘8. During the arguments, the ledarned counsel for the

government respondénts and the private respondents stated
that none of the rules cited by the‘learned counsel for
for the applicant were relevant for the purpose of deter-
mining the seniority df the appliéaﬁt. The post of .
Welfare Inspector is @n ex-cddre post and there are sepa-

rate rules for determining seniority in ex-cadre post.
4

- They have driawn &ttention to pagqlbf Annx.R-10, which
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filed the present 0.A, on 20.12.90,
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determines seniority in ex;cadrg posté. They claim
that Annx.R-4 is'in‘fict the order of appointment of
the @pplicant in the post of JCMA, In this annexure
which is dated 1.10.81, it is stated that the appli-
cant, &n apprentice JCMA,Has bégn appointed to the
post of JCMA w.e,f, 15.9.81 in the scale of Rs.380-560.
Thus, £he date of &ppointment of the applicant is
15.9.81 and not 19;6.80, the date on which he joined

as an apprentice JCMA, who had yet to undergo train-

ing. They have claimed that paras 303 and 321 are

relevant in determlning senlorlty of the applicent in
the post of Welfare InSpector. They have added that
since the applicant did not complete his trdining
during the period of training of one yedr, he did

not get stipend for tvwo months Therefore, there was
& break even in hlS trilning pericd, The learned
counsel for the respondents have further stiated that
by Annexuré:R--l‘). dated 11.1.91, an opportunity was -
given to the dapplicant to explain why his Eeniority
should not be reviced and down graded. He &augxax, did
not avail himself of this oppo;tunity,s@éﬁﬁﬁé@ he

\
9. - The lgarned counsel for the applicint'was given
another opportunity to offer his comments on the argu-
menfs of the'counsel for the respéndents, He stéted
that the post of Welfare inSpector iz not & cadre post.
The notification for recruitmentlfﬁerecf does not 3?Y
so, He has élaimed that the'order.of the applicant's
appéintment as JCMA is not Annx.A-4 but Annx ,R-2
dated 18.6.80, in which' it was stated that the appli-
cant had been appoibted to the poest of apprentice
JCMA and it was further mentioned in the said order
that he had also signed @ bond for service. He has
fufther claimed that Annx.R-10 has nobapplicaiion to
this case because it is for determining marks for the

purpose of determining seniority, and not for .
’ ! . »
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determining scniority as such. He his invited our
attention to Item 16 of Chapter 1 of the Indian
Rajilway EStablishmcnt Code Vol.1 Vth Edition 85
wherein "duty" h@s been defined.‘According to this

definition "duty" includes service 3s @ probationer

~ or apprentice provided that such serviceiis followed

by confirmation. According to him, therefore, the.
applicant had joined duty on 19.6.80 as JCMA even
though he has described as an apprentice. He has

also drawn our attention to the definition of
in

'"apprentice“,zbsborn's'Concise Law Dictionary Seventh

Edition, wherein"@pprentice has been defined as a
person who binds himself to Serve 3nd learn for &
definite time from an employer, who on his part
covendants to teach his trade cr calling. Therefore,
according to him ds an apprentice the applicant was
in the'regﬁlar employment Ofbthe Rajilwdys, He has
reiterated that the rules applicdble for determining
seniority of the a&pplicant ac4JCMA are contained in
paras 305, 309, 314 and 320 of the Indian Railway

Establishment Manual Vol.I.

10. . We have heard the learned counsel for the
parties, have examined the records and have gone
through the rules and other documents cited before

us,

11. Undoubtedly, what is to be determined is the
correct sSeniority of tﬁe applicant in the post of
Welfare Inspector. However, fcr this purpose, it is
necessary to determine the date of appointment of
the &pplicant to the post of J:MA and alig to deter-
minevhow the senio;ity of the ipplicantZEO be deter-
mined in the post of Welfare Inspector when the
appointments to the pest are from different grades
or seniority units, While deciding this issue, it

would also necessary to find out whether the post of
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Welfare Inspector is @ cadre post or ex-cadre post.

12. It is true that in Annx.A-1, dated 18.4.88, which
is the select list for the peét of Welfire Inspector
the date of appointment of the applicint as JCMA is
mentioned as 19.6.80, It is dlse true that in Annx.A-4
dated 19.6.80, it is menfioned that the date of taking
over chiarge of the post of JSMA by the &pplicant is
19.6.80. Annx.,A-9, datea 12.8.88, which is the provi-
sional seniority list @lso mentions the date of @ppoint-
ment éf the applicant as JCMA as 19,6,80, However, we
cannot ignore the fact thaﬁ Annx.A-4 mentions the appl-
icant a@s an apprentice JCMA, Now in the light of the
fact that the @pplicant is iﬁ apprentice JCMA, we come
to Annx . .R-4 dated 10.1.81 Whiéh states th?t the appli-
cant was @appointed on 15.9.81. This Aqnéxure R-4 in
fact anpears to be the appointment order of the appli—'
cant and not Annx.,A-4, which is &an intimation regard-
ing taking—over charge of the péét by the ipplicantl
The letter forwarding the service sheet of the &ppli-
cant at Annx.R-13 dated 2.9.88, mentions that the |
applicant was ippointed as apprentice JCMA on 19.6.80
and was a@ppointed as JCMA on 15.9.81. This annexure
@almost émﬁf;eﬁyy resolves ;he controversy @bout the

date of appointment of thevapplicant as JCMA,

13, Rule 104 of the Indian Railway Establishment

Manual Vol.I, provides that for trainées or apprentices
appointed to & working'post on conclusion of training
probationdry period commences on the date of such
appointment. It is from the commencement of the proba -
tionéry period that the reqular service of an official
commences, The lea@rned counsel for the applicant has
laid stress on'éhe definition of 'duty’ in the Indian
Railway Establishment Code Vol.I, according to which
‘duty' includes service as.a probationér or apprentice.
However, this definition is hardly of any help in this
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case becduse it is not denied that even while working
as an apprentice the applicant was on the duty, @lthough

a@s an apprentice. Being on duty: does: not necessarily

medn being on duty a@s a regularly appointed employee.

The le&rned counsel for the dpplicant also laid stress

on the meéning assigned to the expression 'apprentice’,
in Osborn's Concise Law Dictiondry. We c@n take the
help of dictionary only if.én_expressioh has not been
defined in the relevant rules applicable to the gover-
nment servant. 'Apprentice has been defined in Rule 103
of the Indis&n Reilway Establishment Manual Vol.I and
the definition reads @s under:

"An ‘apprentice' or @ 'tr3inee' me@ns person

- undergoing training with 2 view to employment

in railway service, who draws piy, ledve salary

subsistence @llowdnce or stipermd during such

graining but is not employed in or a@gainst @

substantive vacancy in the cadre of @ branch

of deptt. On satisfictory completion of his

tra3ining he is -eligible for appointment of

probation in @ substantive vacancy but no

gugrantee of such @ppointment is given."
‘The above definition makes it clear beyand ény doubt
tha@t an apprentice cannot be treated és & regular |
employee. On & careful consideration of the entire
matter, we hold that the @pplicant was appointed to
the regular post of JCMA only from 15,9.81 &nd not
from the earlier date 19.6.80 on which date he was
appointed @s @n apprentice JCMA,

[N j:§

14,. The next question to be decided/whether the post
of Welfare Inspector‘is @ .cadre post or @n'ex-cadre post.
It appeais necess&ry to decide this issue for the pur-
pose of finding out whether the applicant got promotion
as Welfare Inspector in his normal chamel of promotion
and therefore wads entitled to seniority over those who
were placed in scale of pay whichistarted with & lower

amount thén one which wa@s held by the @pplicant at the

time of'his promotion as Welfare Inspector. On m2king

a reference to the notknﬁiugj©1ng\applications for the

gt
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'post of JCMA (Annx.A-5) dated 17.5.86, we find that

persons holding posts one grade below the grade of
Welfére Inspector (Rs.425-640) aﬁd those hélding two
grades beiow the said grade of R.425-64C were eligible
for being conSidergd for appointment 8s Welfare Inspe-
ctors. In this notice, it was not specified:that the
persons holding posts one gréde below or two grade
below should be from any particular discipline or line
of posting. Further, the post of Welfare Inspector has
not been prescribed &3 & promotion&l p08£,for JCMA., The
next promotiondl post for JCMA is Chemical & Met@llur-
gical Asgistant (CMA), Thus, it @ppears that the post
of Welfarevlnspector is §n eXx-cadre post as far as the

applicant is concerned.:

-

14. Now, we hdve to consider the questiqn whether
the applicant would be entitled to seniority as Welfare
Inspector over those who were in & grade with @ lower ‘
start thén the dapplicant 4t the time of sSppointment to
the post of Welfare Inspector. In this connection, the
notice inviting applications for Welfare Inspector
(Annx .A-5) shows that candidates from different disci-
-blinescould compete for the post of Welfadre Inspector.
Even if the candidates were from posts with one grade

below R:,425-640, they could be from different Seniority

-units. Therefore, the seniority of the applicént in the

post of Welfare Inspector cannot be determined by taking
the.view that dny body who was pliced'in a grade lower
than the one in which the applicéant wés_pliced at the
time of @ppointment a&s Welfaretlnspector would aytoms -~
ticélly rank junior to the applicant. The notice énn&.AS,
does not even suggest that when there are employeés who
are two grades below while competing for.the post of
Welfare Inspeétor grade Rs.425-é40 would be automitically

junior te the cdndidates who were from one gré&de below

the grade m:,425-640, The claim of the respondents is

"‘ 10



- that grade R:.380-560 in which the applicant was placed

8t the time of ﬁis'promotion @s Welfeare Inspector is
one gfade belbw the grade of R.425-640 in the cadre of
Chemical & Metailurgical Assistaht and that grade
Rs.330-560 is ilsb'one'gride below invthe-grade of
%.425-640'in\cleficalvgrade. The grade starting from
Rs.330-560 is not necessarily below the grade sﬁarting
' @ppointment _
from R:,380-560 in so far @s/to the post of Welfare
Inspector is concerned, qurtkerefore, unable to
agree with the ledrned counsel for the applicént that
since the private respondents were in e gride lower
ﬁh&n the grade in which the applicant was placed it

the time of promotion to the post of Wel%are Inspector,

the applicant shall rank senior to those respondents.

"~ 15. To sum up, the date of appointment qf the appl-

icant to the post of JCMA is 15.9.81 it is while hold-
ing this post that he was appoiﬁted teo the post of
Welfare Inspector,an ex“cadré post. Since the appoint-
ment t¢_the post of Welfire InSpector.wis from diffe-
rent seniority units the seniority of the applicant
had to be regulited with reference to the date of
appointment in the grade %.380-560 in the post of JCMA,
and the seniority of the private re5pondenﬁs had: to
be regulatéd with refefence to their d&ppointment in
the gr&de in which they were pliced'namely‘M.BBO—SGO.\
Since all £he‘private respondents were appointed to
the grade in which they were pliaced on the date of
promotion iés Welfare Inspector on dates earlier than

15.9.81, they would rank senior to the @nplicant,

16. In the circumstﬁnces, we hold th?t there is no

merit in this application. It is accordingly dismissed

with no order as to costs,

Y

© ' ‘ %&u ,
{(0.P.Sharma (Gopal Krishna)
Member (A) ' Member (J) .
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