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I THE CENTRAL ADMINISTRATIVE TRIBUNAL -
JAIPUR BRENCH,
O.a. Mo, 843/1959, Date of deciszion Z/-/2-7%
f
Parmesh Chandra ees. s Applicant,
Vs,
Inion of India & another, seeseRecpOndents,

CoraMs  HOM'EBLE MR, JUSTICE D.L. MEHTA, VICE CHAIRMAN,
HOM'BLE MS. USHA SEN, ADMINISTRATIVE MEMEBEFR.

For the applicant - Mr. R.M, Mathur, advocate,
For the rezsponlents - Mr. U.D. Sharma, advocate.

ORDER
.( Hon'kle Mr., Justice T:.L. MEHTA, Vice Clairman)
'r"//f.‘ . L L Y Y
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‘Acmlicant wac selented and recruited in
the Indian Administrative Service and was allotied
tc the Rajasthan CTadrz in the vear 1973,
2. He submitted the reprzsentation to the
Govt. for the corrscticn of Jdate of his birth,
According to him, he wazs bhorne on 25th September, 1950,

Howsver, in the Matriculation School Certificate,

the date has Lween entared as 1.7.1249, 2pplicant
subritted the cartificate of the family registers

m3intained kv the Jram Sakbha Dheerapur Vikas Thurd

Zinghrur Jaznpath FPai BPareilli (U.P). In this reoizter,

it iz aslleged, thet applicant's date of hiirth hasz heen
mertioned as 25,%,1%50, rpplicant's further case is

that he came 1o lnow gbout thie entry in 19284 and
thsreazfter he fontzctéd hic "mother znd other famdly
members, 211 2f them gave applicant'szs date 2of kirth

a5 Bhadwa fudi 14 Zamwat 2007, Thus, the date given

[

in the Jate of birth register corresponds td Rhadwa
gudi 14 samwat 2007. Thereafter, bhe zpproached &8 the

responiente to make the nececzary corrsction in his
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date of kirth.
3. Respondznt Mo, 1 rejected hif request

vide Annerure 3/3, dsted 20,1,19283, 2Applicant was
informed that under Sub rule (4) »f Pule 16-a of

All India Services (Dzath-cum-Retirement Renefits)
Rules, 1959, hiz case cannot he concidered. However,
the wcazz of the afplicant is @haf thies letter was
not made availshble to him immediately and he received
this letter at a latsr stage. Applicant also
sukbmitted coms affidavits, the entry of the birth
régister anl rvhotostat copy of the horozcope.

4, Respondsnts - ‘filed‘_the reply and
submitted that it was not necessary to determine

the date of kirth afresh asz the daté of birth of

the aprlicant had already Leen zccepted at the time
of his recruitment and iﬁ nas becomé final. EBefore
discusesing th:s point of law we wonld like to state
that we are nat sikting as a Court of appeal and

we can.not enter into the controversy of facts, It
is for the responients to determine vhether a
particnlar date of birth is correct date or not and
unless we come to the conclusion that the determination

L]

of date of birth is in violation of the law or is

o

arkitrary, this Tribunsl is not evpected to interfer
in the matter of correcticn of the Jdate of birth.
The 211 India Services (Cestti-cum=Fetirement Benefits)
Pules, 1952 (herecinafter referred to z¢ 'Fules') were
for the second time amended Ly the.Rules af 1971 vide
notification Jated 4,12,1971 and Pule 1é6=-4 and
Pule 16-B were inserted, They rzad as uniler:-

"16-a. Determination of the date of birth=

(1) For the purposes of khe determinsticn
of the date of supzranmiation of a memker

of the service, such date shall be
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cal unlzted with reference to the date of

ths

In relation toc a person aprointed after
the commencstient of 311 India Servic
(Deat

- Birth as acceptz2d, or Jdetermined by

fentral Government unier thiz rule.

=

s
h=cum=Petirement Benz=fitsz) Amendment

Rules, 1971;

(a)

(b)

(c)

eErsan

to the service sghzll, in the akzence

the Indizn Administrative Service
under clauszse (z) >r clause (as) of
eubb.rule (1) of Pule 4 of the Indian
Adnminicstrative Zervice (Pecruitment)
kuales, 1954; or

the Indizn Folice Service under
clavese (&) or ~lzuse (za) of cub-
rule (1) of Rule 4 of the Indian
Police Servince (Pecrunitment) Fules,
1954; or

the In
clause
rmle (
Porecst

1966; _
the date of hirth as decler

an Forezt Service under
) or clausze (aa) »f =ub-
of Pule 4 of the Indian

i
(a
)
Service (Recruitmant) Rules,

A
q

d vy such

m

n in the arplication for recruitment
O

anvy cogsnt evidence to th: contrary, be

accepted by the ZTentral Zovernment as

the date

The 4

to wh

vho i

of birth of such person,

te of Lirth, in relation to a perzon
om zub-rule (2) Joes not apply and
2 appointed to the service after

the commrencament £ the 211l Indiz Services

(Neath=cum=-Retirement Benefits) Amendment

Pules, 1971, chall he determined in the

follo
(a)

(h)

wing manner, namely:-

every such membe=r shzll, within one
month of the date on which he joins
the service, make a declaration as
to the date of his hirth;

on receipt of declaration male under
clause (a), the Central Govt, shall,
after making such enduiry as it may
deem fit with regzrdl to the Jdeckaration
and after concsidering such evidence,
if =zny =& may be adduced in szupport
of the zaid daclaration, make an
order within four months from the
dzte on which suzh memher had joined
the sergice, Jdetermining, the date
of birth cf such memnber,
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(4) (a) Every member of the cervice holding offirce
immediztely before the ccmmencement of
the 2All India Services (Death-cume-
Petirement RBenefite) mendment Pules, 19271
shall within thrse months from such
commencement maks & declaration as to
the date of his kirth,

(b) On receipt of & declaration made under
clzuse (a) the rentral Government shall,
after making such enguiry as it maf'deem
fit with regard to the declaraticn and
-after conazidering suchvevidence, if any,

e as may bhe adduced in support of the czid
declaration, make an order, within four
months from the date of such declaration,
Aetermining Jdate -f birth of such member,

(5) In the case of & member ~f the service
referred to in sub-~rule (

3), or sub-rule
(4), a= the cese may ke, who fails to

make & Jdeclaration in respect nf the

Adate of hiz hirth as reJuirzd by such
sub-rule, the Central Government chall
after taling into accoint such evidence

as may b2 avalilakle tc it, and after

giving such menker z reazonzhle opportunity
0f being heard make an order determining
the date of hirth of such member,

Yi‘g (6) Notwithstanding anvthing contained in
this rule, no date vof Lirth other than
the date of kirth Jdeclarzl by a member
of the service, zhall he accepted or
determined, in relstion to such membe T
except after giving such memker a

N reasonakle oprortunity of showing cause

(7) Every date of birth accepted, or Jstermined,
under this ruls shall be subject to
Rule 16-B hLe final,
16-R. Memoriale-~ The provisions of Pule 25
of the All India Services (Discipline
and Appeal) Pules, 1969, =zhall so far
as may he; apply t2 memorisls againet an
crder of the Central Covernunent uwnéer
Pule 16~a subject to the modification
ceseD
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that for the words 'within

three veare from the date of passing of
such orders' occurring in subh-rule (1)
of the =zaid Pule 25 the word:z 'within a
period of three months from the Jate of
order' shall be substituted,”

S. Pule 16-p which was inzerted by 1971 Rules,

was sabestituted by new Fule 16=-2 Ly the Fourth

. Amendment Pules, 1978, Ey the s3id amendmznt, Rule 16-B

was Jdeleted, The newly incerted Fule 16=3 reazads as

follows:

"16-2A, Acceptance of date of birth: (1) For
the purpose of datermination of the date of
éuperannuation of & menber of the zervice,
such date shall be calculated with reference
to the date of his birth as accepted by the
central Govt. under this rule,

(2) 1In re=lation of a person aprointed,
after thz commencement of the All India
Servicez (Dezath-cum=Retirement Benefits)
Amendment Pulss, 1971,

(a) The Indian Administrative
fervice undier clause (za) or claucse (aa)
of sub-rule (1) of Rule 4 of the Indian
Administrative Service (Recruitment)
Rules; or '

(b) The Indian Police Service
under clause (a) or clause (=za) of
sub~rule (1) of Rule 4 of the Indian
Poline Service (RPecruitment) PRules,
1954; or

(c) the Indian Forest Service
under clause (a) or clause (aa) of sub_
rule (2) of Pule 4 of the Indian Forest
Zervice (Recruitment) Rulss, 1966;

the Jate of birth a8 declarzd by such person
in applicaticn for recritment to the service
chall be zccepted Ly the Central Government
ag the dzte of hirth of =zuch person.

(3) In relaticn to a psrson to whom
sub-rule (2) does not apply, the date of
birth zs recorded in the szervice-book or the
other similar official document maintained
by the concerned Government shall be accepted
by the Central Covernment as the date of

birth of such person.
6
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(4) The Aate of birth as accepted
by the Tentral Sovernment thall not be subj
to anv alteration except where it iz estzblished
that a honsfide clerical mistake has been
committed in accapting the date of kirth under
sub-rule (2) or (3)."

Go FPor understanding the case of both the

L]
£4

partiez, it is n

13

)

e

{

sary to have the comparative

{

study of the rhraseclogv used in the s2id Fules., In
the Pulez of 1971 after the wordes, the date of his kirth
as "accepted or determined" was the phracsenlogy.
However, the word "or determined" has been deleted in
gub-rule: (1) o2f Fule 15-2 Ly the amendment of 1973,
In both the amended Pules 2f 1971 as well as 1978

the wordes us=d are, "Ly the Central Sovernnment under
this rule.” This distinction iz necessary to understand
and ipterpret the Pules as framed. In sube-rule (2)

nf Rule 16-2, some necezsary ansndment has alzo been
made, Under the Rules of 1978 (zuk-rule (2) of

Pule 16-3), thevRule 16=-a can be applied in relation
to a person aprointed, after the commencement of

ﬁhe All India Eervices'(Death-cum-Retirement Benefits)
Am=ndetn Rules, 1971,

e Admittedly, the applisant was appointed in
the year 1973 and he was govern=3 by the Rules of
1971, In czub-rule (2) &= amended in 1973 it is
provided that, "the date of hirth as declaredhby

such person in application for recruitment to the
service chall, in the abkcence of any cogent evidence
to the contrary, be accepted Ly the Central Government

as the date of kirth of such person." In the rules

[17)

nf 1971 alen there was a similar provicion that the
date of birth Aeclared by such perszon in application

for recruitment to the gcervice shall b2 accepted by

.‘..7
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the Central Government as the date of birth of

{

uch person, Howevsr, the provicion which was in
existence in the year 1971 that, "in the sbsence of
any cogent evidence to the contrary® wordes have been
delet=d., Thus under the RPules of 1972, even for the

onsider

()

rirpoze of acceptance, it is not necessary to
the cogent evidence available for the purpd:ze of
acceptance of the date of birth, By this amendiment
the rposition which may emerge, according to the

Govt. Counsel, is that the foundation for acdeptance
of the date of birth will only be the application
for reacruitment to the zervice znd not the type of
evidence whether it may be -ogent or otherwise *to

the contrary —an be accepted.

8. ' It will not be out of place here to
mention that Pule 146-B which was thare in the Pules
of 1971 has now been deleted. Under Ruls 16-B, there
was a prdvision that the provisicns of Rule 25 of
the 3All Tndiz Servicees (Discipline aznd Appeal)

Pules, 19¢9, zhall =o far ac may hey apply o

G

der of the Central Govt.

]
®

memorials against an o
unier Rule.ls-ﬁ suk ject to the modificstion that for
tha words, "within a period of three vzares from the
date of pacssing of such ordzr® occurring in subh-
rule (1) of trhe =3id Pule 25 the worde, "within a
pericd of three monthes from the dszte of ordar” shali
be substituted,

9. Th2 contention of the learnsd counsel
for the applicant is that the Pules of 1971 will

apply wheresas the contention of the learned counsel

4

for the respondentz iz that the Rules zs¢ amended
vide Fourth Awendment of 1972 will apply.
10, Before discuszing the citations submitted

Ly the counszl for koth the psrties, we consider

‘Ql..@
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it nezezzary to refer the provisions o5f suk-section
1247 of Zection 2 incerted by the All Irdia Services
Amendment Act, 127% w.e.f, 2.5,1975., Sub=-section |

1-A Of Section 3 reades as under:=-

"DPoawsr to make il

it}

& conferred by this
t

Seztion shall i

S

he power to give
I

t

n

trozpective effect from & dats not

earlier than the Jate of the commencement

of thiz aAct to the Pules or zny 2f them,

hut no retrospective effect zhsll ke

, given to any mle 22 as to prejudicially
affzot the interest of any rerson o

whom such rle may ke applicable.”
11, The case of the counsel for the applicant
iz that by applving the FourthrAmendmant of 1878
fetroepectively to = person - who wasz in the emrloymeht
in the -ear 1273 =znd als> who was in the employmsant

at the timz of coming of this amendment by which

fu
1)

facticn 1-A has Leen inserted will advercely/
prejudicially affect the interest of the applicant

zz the Rules of 1978 cannot ke applied againzt him,

12, The

(3]

econd contention of the lzarned

counsel for the applicant iz that the Pules of 1978

!

c

are arkitrary in nature and rthey are violative oOf

Articleszs 14 znd 16 of the Constitution of India.

Mr. fhzameé appearing on behalf of the respondents

hze zubmitt=d that this matter ie sguarely covered
Full Bench

by the/judgment of the Principal Bznch of C.A4.T.

in the cace of V.P., Fapur Ve. Union of India & Another

repofted‘in (1294) 27 aTc 323, However, Mr, Mathur
appezring on behalf of the aprlizant submitz that the
judgment is not applicable and it Jdoes nbt lzy down

a lzw that Rule 16~A ac amended vide Fourth Amendment

is intra-vires,

.....9
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13. The third limb of the argument of

Mr. Mathur is that the principles of natural justice
have bzen viclated and the respondents have passed
the ordsr without giving him the due opportunity of
hearing.

14, The fourth limb of the argument of

Mr., Mathur is that no speaking order has been passed
by the respondents while rejecting his application
for the correcticn Qf his date of birth and the points
in this pstition hzve not been discussed by the
respondents.

15, First cf all, we will take into
considerstion Ehe se2cond contention of the learnad
counsel for the applicant regarding vires of the

rules. In the case of Shri V.P. Kapur Vs. Union of

India & Anr, reported in (1994) 27 ATC 383,

the Full Bench of th2 Tribunazl has considered this
question iu Para 8 of the judgment and in Para 9
of the judgment after considering the various
d=cisions of the Hon'ble Supreme Court and other
Courts, The Brincipal Bench of the Tribunal came
to the conclusion that it is not possible to accede
to the content;on that the amended rule is liable
to be struck down as offending Articles 14, 16 and
21 of the constitution, The view taken by the
Tribunal in the cas2 of Shri V.P. Kapur (supra)
needs no reconsideration and we are in agreement
with the view taken by the Full Bench of Principal
Bench. We do not f£ind force in the submissicns
made by Mr. Mathur on this point,.

le, Mr. Mathur cited before us thez case of

Fumzri Shrilekha vidyarthi and others Vs, State of

U.P, and others reported in (1991) ScC 212, This

..'010
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is a case relating to the appointments of Public
Prosecutors, In the case of Kumsr Shrilekha vVidyarthi
the cdurt was called upon to consider the provisions
of Criminal Procedure Code and.the U.F. Law Manual.,
The court came to the conclusion that the Public
Prosecutors cannot be changed with the change of
the Govt. as they are appoint=d under statute and
their appointment is made after due consultation
with the District Judges, This case does not apply,
in the facts and circumstances of the instant case,
and this.case is not of termination of one Public
Prosecutor or sny officer of the State, replacing
him by other person. Apart from this, it is not a
éase of consultation also, 1In the instant case
the Govt%fgggé ret tofécnsult judiciary. In the
facts and circumstances, we are not in agreement
with Mr. Mathur that this case is applicable on
all fours, )

17. Mr. Mathur in support of his contention

has cited before us the case of the Accountant General

and another V., S. DoraiSWEmy and others reported

in AIR 1921 SC 783, 1In this case the question was
about the applicability of the rules with retrospective
effect, The Hon'ble Supreme Court care to the
conclusicn that, " It is settled law that unless a
statute conferring the powvers to make rules provides
for making the rules with retrospective operation,

the rules made pursuant to that power can have
prospective op=ration only. 2An exception, however, is
the proviso to Article 309." The Hon'ble Supreme

Court delivered judgment in the case of B.3. Vadera

Vs.Union of India & others reported in 1969 SLR

SC page 6. In the case of B.S. Vadera the Hon'ble

.0..11
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Supreme Court was of the view that proviso

to Article 309 should have retrospective epérztion,,
and the powar conferred under the proviso to

Article 309 was intended to £ill hiats i.e., to say
tended until the Parlisment or the State Legislature
enacted law on the subject-matter of Article 309,

18. Mr., Sharma, counsel for the respondents,

submitted the case of Roshan Lal Tandon Vs. Union

of Indiz and others reported in 1967 SLR (SC) g32,

The Hon'ble Supreme Court was of the view ﬁhat

RN T e
though the origin of relationshipzis a contract, but
it is not like an ordinary contract of service
between Master and Servant, but if it is a legal
relationship which is entirely different from
contractual relationship, The Hon'ble Supréme Court
was of the view that it is more of a status than of
a contract. -#he'similar view has also be=n taken

by the Hon'ble Supreme Court in the case of Dinesh

Chandra Sangma Vs, State of Assam & ors reported

in 1978(1) SLR 25, The Hon'ble Supreme Court has
rziterated the same view znd held that the employment
under the Govt, is a matter of status and not of
contrzct though initially started by contract, Their
Lordships considered the Fundamental Rule 56,

19, Mr, sharma has also cited before us the
case of Punjab and Haryana High Court reported in

1972 3LR 627 titled sShyamal Kumar Sarkar and others

Vs., Union of Indiz and ors, This case ia—hswiag [,

some relevance, The Hon'ble High Court held that
the Central Govt, is entitled under the All Indis
Services Act to frame rules and regulations in
accordance with statutory provisions which can only

ane “}
be imp=ached if theyzviolativelény Aot of Legislature

000012




]2

or Part III or any other provisioné of the Constitution.
We will like to point out that in this case the
provisions of sub-sz2ction 1-aA of Section 3 of All

India Services ict, 1951 have not been considered

as this néw inéerted sub-rule l-A was not in existence
at the time of decision of this case,

20, Mr, Sharms also cited before "us the

case of Deonuth Singh Yadav Vs, State of Uttar Pradesh

and others reported in 1991(7) SLR 450 and the case

of Government of andhra Pradesh & anr Vs.

M, Hayagreeva Sarma reported in 1990(2) SLR 742,

Mr, Sharma also cited the cases of State of Jammu_and

Kashmir Vs, Triloki Nath Khosa and ors., reported in

1974(1) SLR 536 and Union of India and another Vs.

Karam Chand Gzuba reported in 1989 (2) SLR (CAT) 379

to show that the employees are governed by the
Service Rules fram=2d under Article 309 of the
Constitution of India and not under the contract,

In the case of Unicn of India Vs, Harnam Singh

reported in 1993(2) &LK (sCc) 42, the reascnable
period was considered as five years and that périod
wzs upheld by the Hon'bls Supreme Court.

21. s far as ths proposition of law is
concernad, we are of the view that thé Govt. Se;vant

(S'\f\/v\:j
is a holder of status and ics not ondy govsrned, by

L
the contract which was entered into at the time of
his initial rzcruitment. We zre also of the view
that the Govt, has 2 power to frame the Rules and
to declare that they shall have the. retrospective
effect, Ordinarily, the rules cannot be framed

retrospectively in & vay which may be prejudicial

to the interest of the Govt, servants. . /
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22, The cases cited by both the parties are
not very much relevant in the light of the special
provisions which find place in the Act of 1951
particularly sub-section 1-A of Section 3. This
vsection empowars the Govt, to give retrospective
effect from.,a date not earlier than the date

of commenE;;ent of this Act i.e, 1951 or—any-other
dste, but no retrospective effect shall be given to
any rule as to prejudicialbaffectﬁng the interests
of any person to whom such rule may be appliczble,
The date of kirth is a condition of service and

is not an incidence of service, ©n the basis of

a date of birtii, an ernployee has a right to continue
in employment ordinarily undsr the lawjtill he
attains superannuation age. Of course, he can be
penaliced, he can ba removed or dismicsed after
following the due procedure of law, Thus, the date
of birth creates a vested right in the employee to
continue in employment till he attainstthe age

of superannuation.

23, Now the questions which are very
important for the determination ars wvhether the
Rules of 1978 are consistent with the provisions of
Section 1-A or not., Whether a person employed in
1973 can make a submission that the Rules of 1978
should not be applied to him as they ars likely to
prejudice his interest with retrospective effect,
The second question which nezds consideration is
about the deletion of the word, "determined® in

the amended Rule 16~A. Under Rule 16-A for the

purpose of determination of the date of superannuation

.. &f the service such date shall be calculated with

reference to the date of his birth zs accepted

or determinad. 30, the word ‘'determined' is used

600014




Y

after the word ‘accepted’'. The next guestion which

-14-~

nzeds considerztion is abcut the provisiocn of

Rule 16-B relating to lMemorials, Under the old
Rules of 1971, the provision of Rule 24 or 25

of A{} India service (Discipline and Appeals) Rules,
1969f§ :rgdgiéﬁﬁééééfaapplied to the Memorials
against an order of the Central Govt. under Rule 16-A
subject to the modification that foxr the words,
"within a period of three years from thzs date of

substituted to

passing of such order'be/‘'within a period cf three
mconths from the date_or order.,' This provision

has bzen deleted also under the Eules of 1978.

What is the effesct of deletion has not b=en decided
by the State Govt, and has not been discusséd.
However, Mr, Sharma, appearing on behalf of the

UCI was of the view that All India Services

(Disc1p11ne & Appeal) Rules, 1969 are wide enough

and may pp xi&w Memorial; to the Eresident against
o Should“the R

any order of the Central Govt.-» Lyor ‘~nv order'

used in Rule 25 Q;Z%éf;ii{ﬁéfg limited only to

the disciplinary proceedings inciuding the appeals

A 0
or should be given z wider interpretation that l7n

A

word '-ny order' incluides dny ordsr passed by the
Govt, under any rules framed under the Act of 195fy?
24, The respondents have not passed also a
speaking order. We would not like to pass any

order in favour of the applicant except that the

espondents should consider all the roints raissd

by t h.:-’ abplir'dnt j_n the O.A., :F";{ . rand

P

pass a speaking order., If they are of the view

that the amendsd Rules are prejudicial then they
should apply the 0ld rules of 1971, In case they

are of the view that the amended Rules are not

prejudicial then they will pass 8 speaking ordar
eseeld

f
Ty

'Q;A
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giving reasons thereof. With this direction, the

0.A stands disposed of.

No order as to costs.

( USHA SEN ) : ("D.... MEHTA
'S ADMINISTRATIVE MEMBER VICE CHAIRMAN




