I THE CENTFAL ADMIUIISTRATIVE TRIEBMIAL AT JAIPUR EENCH:JAIRUR.,

O.Ad0.585 /52 Late of order: 26.11.1996

Hand Lal Meera : Applicant
Vs.
Union of India and ctheraz. :Peapondasnts
Mr. R JLMathur, counsel for the applicant
Mr.V.D.Ehargava} coaneel £or the resp-ondenta
CORAM:
HXI'BLE ZH. O.F  SHAFMA,MEMEEFR (ADMINTISTFATIVE)

HOLI'BLE SHEI FATANT FRAI'ASH, MEMEEF(JUDICIAL)

ORDER
(FER HUII'ELE S’-]FI (1. F . SHAFMA , MEMEER ( ATMTIITSTRATIVE)

1. In thiz application upder Section 19 of the Administrative
Tribunal'z Act, 198%5,3hri Uand Lal Meena has prayed that the order
Ammerar: B-1 daced 28.8.1952 by which bhe applicant has besen
reverte]d from the post of Elecirvical Chacgeman appointed on adhoc
kasis in Scale Ps.1100-2300 (RE) o the lower post of Electricél
Fitter Cr.I Scale Fa. 1300-200 (FF), in Diesel Zhad Phulera may
b2 quashed and the respondsnts may be dirvectsd not o vevert the
applicant from the pozt of Electrical Chavgeman. The zpplicant has
sought further 2itzction from the Tribmal to the effect that the
gervices 'gf the applicani on the post of Eleckrical Chargeman
cghall Lz rejularized on promction wez.f. 25.6.19820 Bz haz sought

et another direction to the veapondznts to the =ffzct that the
applicant iz entitled o the benefit of scheme of upyradation of
the year 1951 and in accovrdance: with th: aforesaid achasme the
applicant iz entitlad fo lcld the post of Electrical Chargeman on

the bazisz of upjradation.

e The factzs of the case: az stated Iy the applicant are that
he waz appointed in the Western Pailway on 27.5.1968 and got



cesl

promotions fron time £ btime. He w

ar

s promcoted to the post of

Electrical Chardeman vide ovder dated 22.6.1222, on adhoc kasis,
ajJainat a <lear vacancy and was fully qualifi=] to ke appointed to
the 2aid post (copy of ordesr Annesurve A-2). The applicant has been
holding the 2aid post contimacusly ainse his appeintment on that

rot. The Pailway Poard isaued a acheme of upgradation whersly it

«

s Adzcidzd that rertain percentage of posts in Group C& 'DY
cateyorises were Lo ke upyradsd and persons holding those posts
would be autcmatically proms rt-:«_'l to the higher post. In accordsnce
with the achems of restrocturing the applicant could have L2en
promoted to the higher post of Blectrical Chargsman ,but this
fenzfit waz not granted to the applicant. The applicant was
Airected Lo appear in a selestion test on the post of Electr’i-:al

o

he appeatred in ith: test kot was

CD

Chargeman in the ear 192
ul. However, the applicant ocontimmed to work on

the post of Elestrical Chargeman. The applicant was  declarssd

[

unsucceszful becanze the Assiztant Mechanical Enginecr Shri Laxmi

lMarain was bhiased against the applicant for certain peracnal

]

reazons. The sanciionsd atrength of Chavgeman for the Dicsel-she

1}

at Ajmer is 12 and oabk of these 2 posts

[0}

re 2till lying vacant,
the applicant kzlongs to ST Conmandty and being ssnict moet ST
i

cmp Loy e entitled to hold the post of Blectrical Chargeman in

]

it

accordance with the prescriked roster.

2. The applicant's further ocase iz that the ordzr  Jdated
28.3.1992 (Annz.A-2) iz illegal becanse the applicant has been

ft

i

o

crdezred to bz reverkbed from the post of Electrical Chavrgeman v
hz haz held the aforesaid post for about 10 pears. Although his
promction to the aforesaid post was Jdescriked az adhoc, yet no
employes can e lept on a higher post on adhce hasis for anch a

long pericd of 10 veacvs. The applicant coculd be considered to have

heen promotsd to the zogt of Electrical Chargeman vide order Jdated

i
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3.6.1983 on a regular Lasis of on oifficiating hkasis against a
clear vacancy. He, therefore, cannct be démotged without following
the prescribsd procedure. The applicant has also referrsd to a
Failway Board's ciroular which prescribez that a person who has
officiated on a higher post if he has kean holding the higher poat

for more than 18 wmonths, he cannct be demcteld. Two other

()
D'

employess wer ought in in order to =2ase ocut the applicant from

the post held by him. The applicant has also referrsd to four
other person s‘whose promotions on the poste of Chargeman have been
regulavised without selection. The applicant aseel= the same
treatment'tﬁ be accorded to him. He has also referrad to the namea
of four peraocns whos have promoted IfrCﬂl the post of Electrical
Chargemaﬁ to that of Junior Foreman without holding a selection

The applicant alsc secke same treatment to ke accorded to him.
Favther according to him, if an smploysz bzlonging to a SC or ST

commanity does not qualify the

in]

ajquired selection test, ancther
chance should be given to him to qualify the test, within a periocd

of six months.

4, The respondents in the replv have stated that the applicant
vas pr@moteﬂ ocn the pogt of Electrical Chargeman purely on adhoc
basis as per 40 point rege‘vation roster, in the year 1983, .
without holding any selection. Two ST employeez ssenior to the
applicant wsre not congidered for promcticn cn adhoc basis at that
time due to édverse entries in their confidential records. The
post of Electrical Chavgeman is to be £illed up by a positive act
of selection Lbut he was appointed ©o the said post only on adhoc
basis. Thé applicant continued to hold the post on adhoc basis
since 23.3.1983 for wvarious reascns  including the fact that
regular selection for the =aid post could not ke held due to a
stay gqrantzd lvy the Hon'ble Gujrat High Court. The said stay was

vacated by the Tribunal Ahmedabad lench after the matter was

|
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transferred to it and the process of selection was started in the

\ \ 2
o
7]

year 1587/198& in which the apgplicant failed and, therefore, his

vt

name was not placed in the select pansl. The applicant was no

(5]

entitled to the benefit -f upgraiation for the reascn that th
pubt of Electll al Chargeman is a safety categqory post for which

no relaxation in the matter of zelectisn and appointment can be

7]

granted .in view of the contents of Railway Roard's Instructions
dated 31.5.1982 filed at pagee 40,41 and 42 annsxezd to the veply.
Therefore, ths applicant ce1ld not have been promsted on the basis
of upgradation withont his having undergone the process of
selection. They have denied that Shri Laxzmi Narain , Assistant
Mechanical Enginzer was in the picfure whén the regular eelection
of the applicant was being heldf The applicant has been reverted
to make way for the duly selests] candidates. He had not acquired
any p*escripti?e right to hold the post when he had kesn appointed

o have heen

o

to it only on adhoc basgis. The paracns alleagsd

“brought in to =ase muit the applicant are those who are reqilarly

selected candidates. With rs 2gard to the peresons whe were stated by
the applicant +o have heen Qranted promction o the post of
Electrical Chargeman without holding sslection, the respondents
have stated that they Ao not kelony o the radre. of Electrical
Chargeman(Die=zl) and further details are not available from the
CA regarding the date of the orderz stc. The persons who were
stated to have been appointsd to the post of Electrical Foreman
without selection werse those who were qranted benefit  of
upgradétion we.e.f. 1.1.1584 against pogta which were vacant prior
to that date. They have denied that the applicant has been

subjectwi to ary discrimination.

5. During the argquments, the learnsed counszl for the applicant
lleJ upon a judgment of the Hon'hle Suprems Coutt in the casze of
R.C.Srivastava Vs. Union of India and others in Civil Appeal

arising out of 3LF: (C) Ho.93¢E/9% deliverzd on 3.11.1995. In this

b
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judgment, ascording to the learmes counsel for the applicant, the
Hon'bls Suprems Court has upheld the instroctions izsusd by ?:he
Failway Board to the 2ff2ct that employeszz whe have worksd in the
posts on adhos bagsis quite satiasfactorily shonld not ke Aeclarsd
un-auitakle in the interview., Azcording to f]’e lzarned counasl for
the applicant the pith and aubstance <f the julgment of the
Hon'ble Supreme Court iz that such  candidates should not be
dzzlared as failed in the interview while holding the higher post
if thair work has been fond to I satisfacioory otherwize. He,
thersfore, stated that sincé the apgplicant had been worling on the
post of Electrical Chargeman for a 1|::n-g‘ pericd of akout 10 years,
he should not have bean declared unenccsssful in the process of

selection. He 233zl that even though the agpplicant 3id not
challenysz thz non-Jrant of 1:.L“~:-n'u:,ti-:fn to him in 1981 due to the

A to raise the point now when he is

m

upgradation, he is entitl
Ie2ing reverteld o the: lower post after functicning on the higher

post £ a long stretch of 10 years.

G The learned ocounsel for the respondents statsd daving the

ctal avguments that the applicant iz not enkbitled to raize the
. Of - »

grievance .redarding non - gLan / promstion on the hasis of

upgradation beranze such promotion was o ke given to him wes.f.

1.1.1931 and the claim iz clzarly time bearred at thiz stagz.He

reiterated that gince the post of Blecivical Chargeman belonged to
the safety cabtegory, the applicant could not claim the benefift of

upgradation o even the henefit of the judgment of the Hon'kle
Supreme Court cited by the lzarnsd counsel for the applicant in
which if has been held thak under certain ciroumstanczsz candidates
who have failed in  the interview should not  be  dsslaraed

unsuccesaful in the process of selaction.

7. We have hesrd the learnzd coonszl for the partizs and have
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S. The ﬁrievance regarding being denied upjradation unjustly
cannct ke raised ab thiz stage becauzs the ciaim iz clearly vtime
Larred. Fegarding Fhe applicant's failure in the prosczss of
rejular selection the applicant has no where stated in the OA that

he had paszed the written tesk It was Jdzclarsd fo have  failed

~only  in the interview. Therefors, for this veason alsos the

judgment of the Hon'ble Suprems Couvt velisd upon by the applicant
would not ke applicable bo the ap[ll»:ant'“ case. Apark. from that,
as stated Ly the rvespondents the Electrical Chargsman iz a safety
cateyory ot arnd  the F'.ai.lwf-ay Board have Jdecided that no
relai-:ati':'-n in the ma’l:fer of [ rescribed qualificaticns, pericsd uf,
gervice and other criteria can be 3llowsd while f£illing np these
pozts. Thiz waz not the issne before the Hon'kls Suprame Court
vhen they Jdzlivered their judgment dakbed2.11.1995, There iz no
dAizpute that the applicant held the post of Electrical Chargeman
on ajhoc basgis and it was not thét he had cleared thé process of
gzlaction and was  therzaftsr sppointed on adhos kasiz. May ke he
had functionzd on the higher poet on adhoc basis for a long pericd
kut that Iy itself does nob confer a vight on him o ke continasd

cn that post, afber vegularly selectsd candidatss Ly the process

[}
et
7]
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)
T
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election ares availshble to man the post in guestion. We have

9

arefully considered the question whether 'arrj dizcrimination has
lbezn caussd against ths apzlzvli-:ant “in as much as certain others
have keen granted promotion to the post of Blectrical Chargeman
withcout the proczss of selection. The applicant has not made out a

clear ozse in thiz bzhalf. The allegaticn that he waa unjustly

failed daring the process of aszlection is untsnakle in view of

averment of the regpondents that Shri Laxmi Macrain, Assistant
Mzchanical Enginzer ajainst whom this allzgaiion has been mads was

not in the picturs at the timg of selection of the applicant.

} )
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{
Por all the above reasons, we are ofthe view that there
: i

no merit in this 0.2, It is, thersfore, dismizeed. 1o order as

costs.

The interim directicn izaued on 9.9.1997 stands vacated.
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