IN THE CENTIRAL ADMINISTRATIVE TRIBUNAL | .
JAIPUR BENCH, JAIPUR ' Q\

’ (LA.NO.'462/91 199
' Tk~ No |
DATE OF DECISION /7093
. - )
ENDRA SHARMA % OTHERS . Petitioner(s) g

& ) {

'*A,-/:a"_h_g_;_&:_K_._m_mm,-m.ne_sn__awymAdvocatc for the Fetitioper (s)

S.X.5ingh, Pankanj ghandari, Manish 2handari, R.K.Pareek &
Versus : 5.P. Sharma

(ds)

Respondentg

" ijnion of India X Ors

5/shri U.D. Sharma/R.N. Mathur Advocate for the Respondent (s)

CORAM ¢

- The Bén’ble Mr. Justice DIHNKAR LAL MEHTA, YICE=CHAIRMAN

'

:The Hon'ble Mr. 3.3. MAHAJAN, ADMINISTRATIVE MEMBER

..-_—.-..-«4.--..........—......_..-,........‘....--..-._.___.---.-._ . " o e v

1. Whether Reporters of local papets may be allowed to see the Judgement ?

. U
4. To be referred to the Reporter or not ? L"O

3. Whether their Lordships wish to see the fair copy of the Judgemem ?

~CA. Whether it needs to be circulated to other Benches of the Tribunal ? Ll

o el

ey

3

e

{ 3.3. MAHAJAN )7 (/L. MEHTA
Viece~Chairman

\\ : : administrative Member




b\(«‘

IN THE CEMTRAL ADMINISTRATIVE TRIBUWAL, JALPUR 3ENCH,,

".'w' ; o

{

J Al PJ R.
Date of Decision: Z“/-%3
1.0.A. WO. 462/91
" LOKENDRA CHARMA : applicant :
Mr. S.K. Jaih : Counsel for tre applicant.
2.0.A. 1453/92 5
SANJEEV WKWIMAR SHARNMA '+ Applicant. ;
Mr. Rajendra Soni/ : Counsel for the applicaht.
Mr. Mukesh Agarwal
VERSJS
JHION OF INOIA & ORJ : Respondents.
Mr. U.D. Sharma : Counsel for the respon@ents.
3.0.A. Wo. 738/89 f :
AVADESH BHATNAGAR :  Abolicant ;
4,0.,A. WO. 922/89 ;
GAJPAL SINGH ATRI :+ Applicant
~—§0.A. No. 826/89 -
“NWARENDRA SINGH SHEKHAWAT : Apolicant :
OdA. No 655/89 ' ,
;%%FAY KUMAR SHARMA :  applicant N
7lqﬁx. No. 666 /89 !
it :  Apdlicant

5 OM PARKASH SHARMA

SHAMBHY DAYAL
9.0.4. NO. 668/89
RAMIT LAL
10.0.A. Mo. 569/89
RAI SKAROOP
11.0.A. NO. 34/92
Km. JAYANTI AHUJA
12.0.A: W0o. 30/90
GAJRAJ SIHGH
ME. N.K.
13.0.A. Ho. 672/79
JAGDISH NARIAN MEEM

Mishra

Mr. Dinesh Agarwal
14.0.A. No. 541/39
SHAKIL~UR=~REHMAN

Mr. S.K. Singh/
Mr, Pankanj 8handari

15.C.a4. MNo. 663 /89

DOORDARSHAN CASJARL STARE
AS30CIATION

S5/shri $.X. Singh, Pankanj
Bhandari, Manish 8Shandari

16.0.A. 93 /92
TARA CHAND GOTHWAL
I‘?r . R . Ko

No.

Parcek

o

3

apnlicant
Applicant
apvlicant
Applicant

apolicant
Zounsel for the avplicants 3-12.
Aapolicant
Counsel for the applicant.
Applicant

Counsel for asplicant.

Apnlicant

Zounsel for the applicant

Applicant

Coansel for the

applicant.

I



17. O.A. No. 391/89
OM PARKASH
Mr. S.P. Sharma : Coansel for the applicant.

VERSJS

Applicant

..

INION OF INDIA « ORD Respondents.

Mr. U.Da Sharma,/ .+ Counsel for the respondents.
Mr. R.M. Mathur
CORAlM:

[

Hon'ble Mr..Justice D.L. Mehta, Vice-Chairman

tion'ble lr. 3.B. Mahajan, Administrative Hember.

PER HON}BLE-MR. JUSTICE D.L. MEHTA, VICE-CHAIRMAN:

In O.a. No. 462/91, Lokendra Sharma Vs. Union of India
and O.A. No. 453/92, Sanjeev Kuméf Charma Vs. Jnion of India, the
applicants submitted that they had passed in the writtenqj

examinstion for the posts of Floor Assistant/Production Ascsistant

‘in the NDoordarshan Kendra, Jaipur and had also appearcd in the

interview'for the posts in Aucist/September, 1989 but thereafter
they had not been appointed to the post. Some ansuccessfal
candidates filed the 0.A. #os. 739/89 to 742/89 in which they had

prayed that they shoild ve allowed to continue on the post of

“Floor Assistants etc. The stay order was issucd by the Tribunal

tQFt,appointmvnts shall »c suabject to the final outcome of these

O.hs, The resyondents have thereafter kept further proceedings
S 9

Tt
for -aonointments in abeyance. The anplicants in these 0.AS

7

DI B
i have cought directions to respondents to appoint them on thg

basis of the resuilt of that selection. In the remaining 15 O.4s,
the applicants have prayed for their regularisation on the posts
on which they were working on contract basis. Thus, wve are having
two sets of Q0.As ~ in the one set of C.As, the cases of the
applicants.~ Lokendra Shiorma and 3anjeev KXumar Sharma fall and

in the second set the remaining 15 0.As.

2. 3rief facts of the first set of cases is that the
resnondents issued a notification in 1987 for various posts in
noordarshan Xendra, Jaiwr, inclading Fioor Assistants, Production
Assistants etc. Written cxaminations for the same were held and
the applicénts passed the written examination. Thereufter, the

intervievs were held in atoiast ‘Seotemder, 82. Apolicant- Lokendra

ess/3
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the case of anil Yumar Mathur Vs. Dhirector Generay,
|

_ 3 )
f
Sharma has stated that respondents preparad the list 3f

i
successful candidates in which, according to him, his|name

stands at serial no. 1. The Government was consiﬂeriﬁg about
regularisatinn, as such, the oanel was sent for the a oroval
of the Ministry. Applicant's case is that the oerson hose

cases are being considered for reqularisation are noJ at 4all

eligihle for the same’ as they were working on contingency basis

, ‘ i :
or contractual basis for some period in every month wﬁt in
: : !
no case ‘exceeding 100 to 120 days in a year. at the|instance
' {

of those sich-peréons, the litigation has started whi?h resulted
in the vassing of the stay ordér that any a0001ntmentmaﬂe on
any of the posts will be subject to the decision6f pLose;
apolications}rhé respondents have keot‘in ébeyance %he
QEFOLntmcnts qnd are awaiting the orders of the Cou%t. On
beha f of the respondents it was suomitted that exa%inatiOns
weﬁéfheld, interviews were also held, the panel list has not.
declared and no one has a right to get an aépoLntment.

The other set of applicationsvrelates to qhe regulari;
sation in which it has been stated that they are working since
1987/1988 and they have worked for a pretty long time and,
as sach, they should be regularised. ZSimilar matters were

pending at the Central adminigtrative Trimunal, New Delhi in

Doordarshan

(OA Mo. 563/86). Directions have been given by thie Principal
Rench in that O.A..on 14 .2.92 that the scheme pre?ared by the
Covernment for the regulsrisation of candidates sﬁould keep
certain additional aspects in view which have beeﬁ referred
in para 7 of the Judgment. The scheme for regulakisation has
thereafter been issued 7y the Government and the copy of the

same has also been submitted before this Bench. |Production

Assistants, Floor Assistants etc. were apnointed]on contractual

ASS1

I

basis generally for 8 to 10 days in a month. However, the
appointment was regular in character to this extént “that most

of them used to get the aprointment every month and in some
. : . ! : :

R 7



cases, the persons had completed 120 days in a year. It was
submitted by this set of versons who are seeking regularisation
that the scheme has been preparéd by the Governnent and approved
by the Principal Bench without taking note of the local
conditions of other.Dbordarshan Kendras which were established
at a later stage. In the midst of arguments, directions were
inen that if any one wants to challeﬁge the scheme prepared by
the Government then he shoul3d file separate O..i. or take any
action according to law and in these cases the matter cannot be
considered about the correctness of the scheme. Theylere also
at libnerty to apdeal to the Supreme Court if they have a cause
againsﬁ the scheme vreparcd under the directions of thé Hew Delhi
3ench of the Tribunal by the Government.

1. 3efore us only the question for consideration is
whether the persons who have applied, appeared in examination,
passed the written test, appeared in interview und thereafter
selécted.und empanelled (although the panel has not been
published) have a better right of appointment than the persons
claiming regilurisation. Mr. S.X. Jain, appeared on behalf of
the apolicant, Lokxendra Sharma, has cited before us the case -
Baij Nath Vs. State of Rajasthan % Crs (reported in 1989(1)

- \QLR 183) decided by the Division 3ench of the Rajasthan B?Qh

\~C¢urt in vhich it has been held thet the sclected candidates

{_h@VG a oreferential richt of ap»nointment over the non—selected
Q%é,\ ,qu//EeaChers and issued the directions that if the appointment to
‘:ﬁi?’ the duly selected petitioners have not “een divén the appointment
will be forthwith g¢iven.
5. In the case of Ctate of Rajasthan Vs. Rajendra Kamar
Rawat 5% Others, reported in 1989 Sunn. (2) 3CC 258, in para 8,
. their Lorships have held:

"In the event of theilr weing vacancies in the sanctioned
posts the same wo1ld be available to be f£illed up under
Rule 30. It has to be ta%en note of here that seven
of the Leaal assistants were recruited in 1982 under
Rule 30 and have been continuing with the periodic.
aporoval of the Pablic Service Commission. The rule
nowvhere contemplates regulurisation of such recraitment.
Jnder Rule 30 the appointments are bound to terminate

in the event provided in the provizo of the rule.

.../5
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regularisation of such recriitment. Therefore, the ¢«

of Panjan % Cthers, reported in 1987 (Supp.) 52T 637

-5 «
I
Therefore, theilr continuance was not correct. the
State Government shall take iminediate steps td £ill
1p the vacancies as required under the rules by sending
the requisition to the Public Service Commission. On
the basis of the determination of the exact numoer of
vacancies, the State Government will have alsé to
reqiire the Public Service Zommission to recrhit for
the remaining vacancies Untll suich recruitment is
made, the seven legal A551otan+s vho have benh;contlnulng
from 1982 and are not parties to the proceedlngs may
continue. TFor the remaining vacancies (afterjjthe
reserve list is exhausted) the State Government is
directed to apwoint out of the persons who were already -
in service and whose services have been terminated
following the rule indicated oy the High Couxt, namely,
those who have puat in the maximum period of SCrv1ce
shall be preferred. The State GCovernment s all send
the requisition to the Public Service Commission without
d@lay'and we direct the Public Service COmml,%lon to
give priority to make the selection as early|as
00051319. The judgment of the High Court is|modilfied.
The State Government shall make femporary appointment
as directed above within four weeks." a

—-v—.—

From the perusal of the Judgment, it is clear that their Lord-

shivs were of the view that the rule nowhprn contempl tes

|
O
!
a

directed that the selected persons should be appointéd. However,

h ntinuance

of the non-selected nersons is not correct and the 3tate was

f

further directions were civen that till the anpointmants are

made the Leaal Assistants may s allowed to continuag looking to

!
the fazt that they are continuing on the post from %982.'
. ; 4
t. i'r. Jain alsn cited the case of Pritam Sinér Vs. State

Their

directed that the termination of services of the

[6)]

o)
16}

Lordship i
lant when regular had becamne available is not open to
‘ _

challenge. Mr. Jain has also cited the case of T.thandran
i |
f

—

o

>

O
o)

P

pillai % Others vs. Otate of erala, reported in 1987 (Supo.)

$CC 612, ion‘o‘” Suoreme Court directed until o selected

W

) |
candidate is able £0 join the post to which he is selected

, . . | N .
the athoc emvloyee whe 15 now working in any hHost shall continue

in that post. Dircection were farther civen that Lhﬂ age lipmit

relaxation be given to the candidates who have be@n discharged

{

.on accoant of appointment of the regualar selected candidates.

[

In the case of ¥X. 3uresh Xumar Vs. 3tate of Heralh, reported in
i :
!

1928(2) SLR 773, the fon'®Hlc suprame 2ourt ﬁeclinpd to interfere

against the terminatinon orders of komporary cmpl rees on the

s
k
[,
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ground that regular selected candidates are now available. 1In
the case of State of Haryana & Others Vs. Plara Zingh & Others,
reported in JT 1992 (5) $C 179, Hon'ble Supreme Coart has laid

the guidelines in the matter of regularisation. Their Lordships

held that the normal rule, of course, is regular recruitment

throuch the prescribed agency but axigencies of administration
may sometimes call for an adhoc or temporary appointment to be
made.. In such a situation, effort should always be to replace
_éuch an adﬁoc/%émporary oy a regularly selectgd employee as early
as D0ssible. Sach a temporary enployee may also compete along
with others for such regular sélection/appointment. I1f he gets
selected, well andvgood, but if he does not, nhe must y¥re vay
to the regulérly se lected candidate. The appointment of the
regularly seleccted candidate cannot be withheld or kept in
abégande for thé sake of sucb an adhoc/temporary employeé.
Thus, the case of regularisaﬁion stands on inferior footing

that the cases of the regularly selected_persons. In the case

- of Curendra Kumar Gyani Vs. State of Rajasthan & aAnr., reported

M , . .
Cin JT 1992(5) SC 293, the Hon'ble Supreme Court upheld the

o]

fJadgment of the Rajasthan High Court and held thétl the regularly

DY
{L

,-/éelected persons have a preferential right to Ye continued in

service over the persons who claim regulafisation. State of

, )
Rajasthan was thereafter directed to consider the cases 5& the
employee$ sympathetically as far as practicable for the purpose
of fegularisatioa. Thus, iﬁ both the cases, cited by the
appliéant, Hon'ble Supreme Court has given the preferential
treatment to the gegulérly'selected persons selected through
the due pfocessAof’Coﬁmissions/sélection 30ards or otherwise.
7. ~ On behalf of the persons representing those who are
claiming regularisatioh, the case of All Manipur Regular Pbsts
vVacusncies Subsﬁitute_Teacbers' Ascsociation Vs. State of Manipur,
repdrteﬂ in 1991 supp. (2)\SCC 643 was cited. There vere more
than one thousand substituted teachers who were reéruited.in
1981-82 onwards.  They were allowed to appear hefore the DPC
and out ot theﬁ 23 persons vere selected. The dquestion Qas

oo /7.
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. whetrer the direct recruitment should be allowed to c@ntiﬂhe_ﬁfﬂ;ﬂ

oartlnulquy wvhen the question of regularisation of the

substituted teachers is under consideration. As an interim -~

order, the Hon'ble Supreme Court directed that regullrlsatlon. o

. B
matter may be con51dered ‘vefore making direct recrultment and

: .
Y -
|

¥
"
L
H
i

some dlrectlons were civen by the Hon'ble Supreme Conrt ih the .i.
. ; R ol

A : matter of regularisation of teachers who have put iJ 5 years

b - of service.

et e B

3.

8. On behalf of the respondents, ¥Mr. R.N. Mathur supmltted
1
* |

renorted

2t

L the case of Dr. A.X. Jain and Others Vs. ynion of India,

i

1
1

in 1987 (Supp) SCC 497. The Hon'odle Supreme Court dlirected

22

that the services of the persons who were appointed ?n adhoc
. . -

basis upto October, 84 be regularised and also further directed "

1

for the relaxation of the age. Mr. Mathur also cited before us

the case . of L. Robert D'Souza Vs. The Executive Engineer,

ourthern Railway and Another. This is a case of reﬁrenChmént o
) .

der the Industrial Disputes aAct and is not of mucn relevance
far as the question of regularisation is concernéd. The

Q ’ " )
45; earned counsel for the second set of persons has also cited the
i

NG \ 1
\_\ / N > B . - i
'%QﬁfURBENC case of Daily Rdt@d Zasual La»our employed ‘inder P5%: Dep %rtment
- P
i POt

’ y
Vs. Union of India, reported in AIR 1987 5C 2342. Their!

-

i A
Loxdshlas have interpreted that the denial to casualilabour of

1
: X ' minimum pay 1n the pay scales of reculally 9mployeﬁ workhen

amounts to exploitation of labour. The contention of th¢

!

resoondents 2f the second set of persons is that the fgcﬁ

that they were aoppointed for 3 to 10 days in.a mont% itself was
an exploitation and ié continued for years together partinularly.
for a period of 4 to 5 yeurc. The case of 1.J. Divgkar & Otrers.

Vs. Government of Andhra Pradesh & Ors, reported in 1982 (3) SLR

475 was also cited. 1In this case, lon'ble Supreme Court held ..

that the State Covernment has the oower under Artycle 162 +0
b ' o . : ; -

g Voo regularise the s¢ rvices of the temporary employees. Their ,
L ‘( by KA . . , R o H
Lordshiss the plea against the regularisation of, these

temporary employees but further directed the Publi¢§Se:Vi¢en

YNRE

Commission to finalise the list of seclection on the basis of

. S ‘
[ N h

O T

S : . P Coe
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the viva-voce tests conducted and marks assigned .and forward
the same to the Governmert within two months. They further
. directed that those who are selected mast be first appointed

before any outsider is hereafter avpointed.

Q

- .

In the case of Shankarsan PDash V. Union of India,
recorted in 1992 (1) SLJ 7, their Lordships held that the

 potification invi{ing applications merely amounts to an

invitatioh'to qualified candidates to apply for recruitment

and 6h_théir selection.they do not acguire any right to the

post. Unléss the reievant recruitment rules so indicate, the

State Government is under no legal duty to £ill up all or

any of the vacancies. However, it does not mean thaéﬁthe

State has the iicence of acting in‘an'arﬁitrary manner. The

decision not to fill up the vacancies has to bé Eéken bonafide

for appropriate reasons. And if the vacancies are available,

the State is bound to respect the comparative merit of the

candidates, as reflected at the recruitment test, amd no
discriminﬁtion can be permitted. oo
10. The words "regular" and “"regularisation" have been
discussed at length by the Hon'ble 3Supreme Court in the case
of B.MN. Nagarajan % Others Vs. State of Karnataka % Others,
reported in 1979(3) SLR 116. 1In paré 5 on page 123, the%r
Lordships have held that"the words "regular" or “regula;isatiOn"
do not connote permanence. They are terms calculated to
condone ‘any procedural irregularities and are meant to cure
only such defects as are atrributable tb the methodology
followed -in makihé the appointments. They cannot be construed
sO as to cohvey an idea of the nature of tenure of the
g " appointments." Their Lordships have on page 124 further

{ referred to the Judgment of Hon'ble Supreme Court in
Nangundappa's case where it wags held that "if the appointment
Jitself is in infraction of the rules or if it is in violation
of tﬁe nrovisions of the Zonstitution illegality cannot be

" regalarised. Ratification or regularisation is possible of

an act which is within the power and province of the authority

oss /9
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but there has been some non-compliance with procedure ior manner ‘..
R :

) P - . LS
which does not go to the root of the appointment. Redularisation?
: - I ' CeH
cannot be said to be a mode of recruitment. To accede .to such

a nroposition would be to introduce a new head of ap;ointment ~wf

x,ﬂ_ i in defiance of rules or it may have thegaffect of sett%ng.at

. ]
.naucht the rules.® ' : i 1
A . ’ ; '

a 11. In the cases in hand, written examinations we%e held

in 1988/89 and the interviews were held in September, 89 ané_
- o . ’ 8

the panel/select list was also prepared and was forwarded to the

i

Government for approval. At Jaipur, the Doordarshan was =
estanlished sometime in 1987/88 and the matter of the reguﬂari»

|

sation of the staff at Delhi and other places was consid ered

y the Principal Bench vide Judgment dated 14.2.92 in|the case

»:L,Anil-Kumar Mathur Vs. Director General, Doordarshap

MNo. 563/85), Principal Bench approved the scheme.iiThe

el for the other set of apélicants has’réfef;é@'.t
to para 9-of the Scheme as issued by the Director Gen%ral;
qurdafshan on 9f6.92 after approval by the Principélkaenchl

which provides that "till all the Casual Artists in a'par%icular

. . !
category are regularised, no fresh recruitment would [de resorted
RS _ |

. t .-
to by Kendra concerned." They have argued that in acgordance
ol : ! !
Y with this orovision, the claims of the officials who'were
. i
~ working on contract dasis had to be considered for rec¢ularisation

. . : . . |-
first and.appointment through fresh recraitment could be made

only in respect of vacancies which remain unfilled through

g I :
regalarisation. We are unable to agree with this contention.

?gfh - éThe restrictions in para 9 of the Schemenggig is only that-no

b ; . .
lg?r ‘fresh recruitment would be resorted to. 1In this casé, the

1 .

:{;. recruitment action had started much earlier and in fact,'wfitten‘
Yl Eexamination and interviews had also been held and t&e list of

f?” _[/"”'"' successfiul candisdates had ﬁlso been prepared dlthougb the

panels had not Yeen published in view 0of the interimforder
issued by the Tribunal. It is, thus, not a case of esorting to
fresh recraitment. The appointment of those who had;been selectedg

on the basis of the examination held in hugust /September, 89 is 3§
, , : : 1 , Co
)

ceie/10
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thus not hit by this provision in the Scheme. Moreover, only
the question of regularisation of the employees was there before
vthe Principal Bench and no matter was pending relating to any
examination conducted in 1988 or interviews held in 1989 or of
the nersons selected in 1989. Thus the judagment is silent in
+he matter of apoointment to the persons selected as the
question of examination, integviews and selection was not
considered gua the regularisation.

12. . Applicants who have been selected in 1989 are having
some vested right t5*¢onsiﬁer . for appointments. A hope
was cenerated in théir minds that they have Deen selected and
now they will be appointed by the Government . 3y suégéquent
reqularisation proceedings the euphoria generated by selectipn
has oroved a mirage. Further point is whether a person
performing contract work for 1Q_d9ys in a month or so can be
said to be ﬁélding a civil post and whether the regularisation
of such person if it is to be done can it Ye at the cost of

the persons who have already'been selected and vho have faced
the written test and viva ond thereafter came in the merit list.

Nurber of persons who were working on a contractual basis might

have bcen selected as they have also appeared.

13. - In the light of the Judgments referred to aboveciwe
‘are of the view that the persons who have appeared in tgl
writteﬁ examindtions; viva and thereafter selected in the year -

1989 have oreferential right of appointments over those persons

ho have not undergone the process of selection, viva and who

Jould not oprovetheir merit. Humane consideration is also
l:% /hecessary for the persons who have worked, may be for 8 days or "
}

1C days in a month for some years, have a right to be considered
for future appointments and regularisation and we are of the
opinion that the cases of regularisation should also be
considered and if the vacancies occur in future and if any
vacancy remains after giving appointmgnts to the selected’

candidates then the such persons should be regulsrised under

the Scheme approved by the Principal Bench.
.O‘/ll
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o. As who have been selected in 1989° should be olven a
preferential treatment in the matter of appointment aj
should be appointed immediately against the vacancies

any vacancies remain after filling the posts from the

\“";\eme may be reguldrlged. 'If any vacancies still ren
3
c@ﬁ sideration of the others may dlSO be done, if poss
|

14, . We'acceot the first set of applications (0. Aé No.

462 /91 and No. 453 /92 and dlr@ct that the aopllcants 1n these

1d they
énd if

selected

Persons, the persons who are to be'regdlarised under the

nain,'the,

Lble, by

?él ing the age limit and making other relaxation which may

necessary in the light of the creation of the Doordarshan
20 : :

Centre at a late stagf at Jaipur.
- &

Wo orders as@ito costs.

’
1

e - o
.@ P — I,..,’ [
( 3.5. Madagay ) - ¢ D.L. MEHTA ))
Administrative Member Vice~Chairman
|
|
|
Sectiog gren L |
. eniraf j, . Ludical |
. SRR RS B “iiva .
Y Gz Lo sl |
IIGI)AII - i, i, \‘_4,') ;

e



