IN THE CENTRAL ADMINISTRATIVE TRIBUNAL @
JAIPUR BENCH, JAIPUR

0.A. No. 587/88 199
TRNG.

DATE OF DECISION 07.9.93

SUR:NDKA KUMAR-II & ANH Petitioners / Applicants,

- SH - .C.JALN KAGZI Advocate for the Fetitioper (s)
Versus
b.Hm U, SHAAMA Advocate for the Respondent (s)
CORAM :

The Hon’ble Mr. GUPAL KR1SHNA, MEMBEK (J).

The Hon'ble Me. O.P. SHARKA, MEMBER (A),

1. Whether Reporters of local papers may be allowed to see the Judgément ?7@ i
2. To be referred to the Reporter or not ? 7/9 _
3. Whether their Lordships wish to see the fair copy of the Judgement ? o .

4. Whether it needs to be circulated to other Benches of the Tribunal ?7(,7 ‘

o) ( GUPAL KRLSHwA )
A) Medsad (J)
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Iw THE CANTHAL AUMLNISTRATLVE TalBUulaL,JalPod Bzid:,
Jaldud,

Doate ot ldocisisn: O7.9.93.
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04 587/88

SURENDRA KUMAK-IL ANJ ANH, e oo APPLICANTS,

v/s,

UBLON oF 1NUIA & ORS . oo MESPONDANTS,

Cotd ¢

HON, MR, GOPAL KRlsHNA, MEWMBER (J).
HOMN, MHE, OJP, SHAKGA,  M2MBER (A).

For the Applicants oo SHRL FLC, JALN KaGLI
For the Hespondents oo o Siifil U e e 2HECAA,

pi.ii'“i i’ik,)N . {u“p‘ﬂ » ) .P ' . oYy U‘A:ﬁ“«it‘\ o lﬂ:-u“lBEl‘{ (A) .

The applicents, Surendra Kumar-IT end Ashok -Kumer
Pareek, have tiled this application ufs 19 of the
Administrative Tiribunals Act, 1935, preying thet they may
e paid the same cmount of pay and allowancces w,a .t
1.,4,87 in the revised scale of pay 3s,1400-2500 which
are being peid to persons diclorst cs 3onior Acceuntants

with offect trom the atoresaid date,

1 .

2., 'At the outset, the learnce Counsal tor the apalice
stetou that he did not press the cuse on behualt of
surendra Kumer-Ii, Thereiore, we £re concerned with the
s2cond applicant n#mely Ashok Kumer fFareaik only Th@
case of the gpplicent, who is a Junior iccountant in U
Jepaitment o Posts, is thaﬁrqg ¢ result of cedrz rostm

‘t[ Py e T e e ¢ : S ot .
uring 807 posts of Junior Accountant wire upglouad to

L% c-.o -2.



thosz of 3enior Accountant, w,e,f, 1,4,87. The scale
of pay of the Junior accountant is KHs ,l200-~2040, whereas
thet ot the Senior Accountant is Ks ,1400-2500, ‘The
upgradation of 30% of the posts of Junior Accountant
and grant of the higher pay scale to the upgradad
oftficials has been assailed on various grounds, @ne is
that cadre restructuring has not bezen done by sny
statutory rules iframad ug&er Alticle 309 of fh@‘Consti-
tution but haes been donelﬁ% sxecutive order, wiich is

b ) o noﬁva proper course of action to adopt, The ssecond 1s
that the upgredation oi only 80% posts to that of Senior
Accountant is arbitraiy. The third ground is that tne
principle of ‘'dgual psy tor egual work' should be
tollowad, 3Since the Jenior Accountants and the Junior
Accountants are even now doing the same viork, they should
be grant@d the saome scale of péy. Another ground for
éssailing the pracédgr@ adopted py the raspondents is
that tne posis to which the 5@niar.Accpunt3nt5‘nava bean
appointed on upgradation wors not identizied, This
identitfication was done later on,'att@r the promotions
cohsequ&nt'upon upgredation were jranted, Another ground

taken by the applicant iz that the principle or seniority-

4 % e : , o iy
€ cum-fitness on the basis of which upgradation was
l } purported to nave peen done was in tact not iollowed

while giving the higﬁar scale of pay on upgradation of
posts, The learned counsel tor the epplicant, during
the arguments, cited ba2tors us the case ot U,P, Rajya
sehekari Bhoomi vikas Sank Ltd., U.P, v/s, its workers
(AIR 1990 3C 495), 1In this case, both the senior and
junior groups of promotees ware doing ths uam&‘type of

work, Higher wages were given to one group trom a
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particular back date, The Hon'ble Supreme Court held
in this case that promotees of another group cannot be

denied thatl beneiit,

3. The raspondents have stated that the cadre restruc-
turing was done as a result of the recommendations of

the 4th Pay Comnission. Their recommendations were given
atter due deliberation &no in So far as the numbers .of
post ﬂﬁ~upgrddation iS concerned, tne recomaendations

of the 4th Pay Commission wara accspted in Toto, The
Pay Commi55ion is an sxpert body which 1s constituted
pracisely for the purpos: of determining matters

like pay, cadrs resﬁruciur$ng etc, It recommsndations

of such bocy have been tollowad by title respondents, no
charge ot uniairpass cen be laid on their door in the

matter of treatment of Senior Accountants and Junior

Account ants,
4, The responcdents have further stated that the Govt,

is empowered to do the axercise of power rastiructuring
by ex2cutive orcers, These a2xecultive orders will have
the torce of the rules, in the absence of rules under
o been e
Article 309 having/fremed in this regard, They have
maintained that the principle of seniority-cum-fitness
was strictly tollowed 4p grenting higher pay to employee
on upgradation in accordanc:? with tne grirciples laid dov
relevant
inthe/ order, Furtner, according tothem, the posts have
also since be2n identified &gainst which the upgraded
ofticials are to be fitted, Accozding to them, thersto

tnere isno proper besis tor the challenge to the upgradi

tion gt @ part of the total number of posts of Junior

‘
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Accountants end grant of higher pay to those oiticials

who have baen upgreded,

o wWe have hoard thﬁ learned counsel tor the parties
and have also perusad the records as also the jutgement
cited by the lzarned counsel tor the spplicant, In this
case, cadre r@structuring, as a rasult ot whiech 20%
posts oif Junior Accountant were upgraded to those of
32nior AcCcountant was don& on the pasis of rscommnendatic
of the 4th Pay Comunission, A Pay Commission is consti-

tued precisaly for carrying out exercise ot this nature

“and making rzcomnendations aiter due daliberation.

Once a-recommendation to the sftect that 823% of the posts
of Junisr Accountant shaddos upgraded to those ot the

Was made
S&nior Acuountanﬁi&nd the Govt, ecceptad the recomnenda-
tions, it can.b& s$aid that ths Govt. tollowed a r@asonaui
basis in the matter or upgradation, Unlass the upgrada=-
tion and the classilcation of posts cen be shownto be
wholly arbitrary &nd unr:asoncble, sucn classirication
cannot be called 3in guastion., In the instént casa;h
the persons Lo be promoted tglthe post ot senior Account-
ant on upgradation were to be s:lectad on the basis of
se@niority-cum=-titness, Becaus&i%i@ epplication ox this
principle all seniors are eligible for promotion on the
basis bi upgradation, except wnere tneir racord is bad
enough to justity <{hsir . being ignored,. In tollowing
tnis principlé, by and by all the Junior Accourtants will
be covereu, Theretore, the principle and the procedure
adopted in this case cannot be considered as arbitrary

in @ny meénner .
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6. The principle ot 'Equal pay ror squal work!
would not be applicable in this case, The reason is
that the posts or 3enior Accountant nave been created
witn & view to assigning higner rmsponsibllities to
the incumbents, Tre responvents have maintaiﬂ@a in
tnéir reply that the persors promotec as S2nior Accourt-
ants are being given nigher responsibilities., Even
it tne identirication of the posts &gainst whicn tne
promoted ofticlals are to be 1itted was made

later, that does not alter tne situation, In all cases
in which cadr&‘r&structurlng 15 done, usually the
Seniors are givwn b&n@fif 0i higher pay, It sﬁnlors
are givan hiéher pay on the pasis of their seniority-
cum-titness, it cannot be said that there is iny
discrimination #gainst the juniors in the matter or
promotion on upgradation, If it was decided that

80% ot tna Junior Accountants will be upgraded on the

pasis of s2niority-cum=titness, thne remaining 20%
bacause

cannot haeve a& griavance . /. they will yet the benerit
of this principle when tneir turn comes, The guestion
ot application of the prainciple of 'Bquel pay tor equal

work!' does not &rise in this csse because the seniors
bean

have / jiven higher pay on promotion or on upgratation

ot pos‘tS atter asseéssing their saniority and titness.

There cannot.be any:.  mechsnical application of the

principle ot equal pay tor equal work, Je are sstistied

that in this -particuler case that principle has no

eépplication, , ,
7. In the light ot the above tacts and circumstancas,

we tTina no merit in this G4, It is accordingiy dismisse
’ \

with no order as to costs.,

Crkonpburt _ -
( O.F. 5 ( COPAL KRISHNA )
MEMBER | MEMBER (J)






