IN THE CENTRAL ADMINISTRATIVE TRIBUNAL ‘ ,
JAIPUR BENCH, JAIPUR , % Q(

O.A. No. 799/92 199
TALXNG.

DATE OF DECISION _ 7,7,1993

0.P. Tiwari Petitioner

Mr.J . K.Kaushik Advocate for the Petitioner: (s)
0 ) Versus | ‘

Union of India & Ors. _ | Respondent

Mr.Manish Bhandari Advocate for the Respondenf (s)

CORA!%‘J H

The Hon’ble Mr. B.B.M2hajan, Member (Adm.)

3

The Hon’ble Mr.Gopal Krishna, Member (Judl.).

‘Al\. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ? V’?

\f\B. Whether their Lordships wish to see the fair copy of the Judgement ?

\/ Whether it needs to be circulated to other Benches of the Tribunal ? ‘Zb
(Gopal Krishna) (B.B.Mahajan) / /
!

Member (Judl.) Member (Adm.). ‘
’ ’ !
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IN THE CENTRAL AOMINISTRATIVE TRIBUNAL, JAIPUR
BENCH, JAIPUR.

O.A.No. 799/92 Dt. of order: 7.7.93
O.P.Tiwari | : : Applicant

Vs.
Union of India . ¢ Respondents
Mr.J.K,Kaushik . : Counsel for anplicant
Mr,Manish Bhandari : Counsel for resnondents.

Hon'ble Mr.B.B.Mahajan, Member (Adm,).
Hon'ble Mr.Gopal Krishnd, Member (Judl.).

PER HON'BLE MR,B.B,MAHAJAN, MEMBER (ADIM.).

Shri O.P.Tiwari has filed this application
under Sec.19 of the A.,Ts Act aga@inst the order of
dismissal from service and the orders rejecting his
appeal against dismissal, He was initially dppointed
as Ticket Collector and subsequently promoted as
TraVelling Ticket Examiner (for short 'TTE'). On
17.7.1985 when he was working as TTE/Conductor
manning sleeper canhes by 4 UP Frontier Mail he
was alleéed to have committed serious misconduct. A
charge sheet was served on him on 15.10.85 (Annx .A-2) .
The charges mentioned in the charge sheet are as
under:

1. He demdnded and accepted illegal gratification
from @8 passenger Smt.Sheela P.Agarwal for pre-

paring a ticket for her journey but he carried

her without issuing a&ny ticket.

2, He unautﬁorisedly carried Shri Rajendra Singh
Hora and family in his coa@ch without any reser-
vation for some consideration.

3. He consumed liquor on duty in @ nublic place and
became badly intoxicated resulting non-check of
coach 7808.
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4. He misbehaved and molested the lady nassen-

.
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ger Mrs.Sheeld P.Agarwdl to outrage her
modesty.

5. He misbehdved and manhandled the passenger
Shri Abdul Karim Baati and family and reaved.
and threw their two small kids on other

nassengers.

6. de misbehaved with the »s@ssenger Shri lMumtaz
Ahmed and denied to provide 8leeping berth
causing loss to railway of sleever charges.

7. He failed to recover sleeper charges due
from passenger Mrs.Santosh Rani and family.

;‘[ 8. He deminded and accepted illegal gratifica-
tion from passenger Shri M,K.Shah & family
on the pretext of sleeper chiarges for second
night though not leviable.

9. Hde failed to handover charge to his reliever
at Kota causing harassment to the nassengers
of Kota qguota.

10, He disobeyed his superiors and in @ state of
intoxication credted nuisance vpuplicly on the
platform at Kota Station.

11, He failed to give room message to HIC-XIT
and to prepare and handover summdry of
~dccormodation and thereby blocking available

XY

accommodation."

[N

2. Enquiry was conducted into the charges under thre
Rajlways Servand (Discipline & Appeal) Rules. The
Enquiry Officer haé submitted his report on 10.Z.86.
In the report the Enquiry Officer held that the charge
No.6 -and 8 has not proved while he had the other charges
proved. On consideration of the Enquiry Report the
impugned order of dismissal from service was passed
, by the Disciplindry Authority.on 19.8.87. The ampli-
CVZ////cant submitted 4n dppedl against this ordef and the

////\J s@me was also rejected by the Avpellate «uthority

. vide
‘g}/j(J whitelhis order conveyed to the a»plicant on 18.4.88

..3.
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(Annx.-A-15). The applicant had challenged the order

0
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of the Punishing Authority on the ground that the a-po-
inting Authority is General Maﬁager and he could not be
dismissed from service by the Sr.Divisional Commercial
Superintendent who had oassed the impugned order. He
had also impugned the findings of the enguiry on the
ground that the statement of some of the mdteridl witn-
esses were not recorded in his oresence and no oppor-
tunity was given to him for cross examidé%them and
prejudice ha3d been caused to him, beeduse—after—eclose
of—the—enguizy., The mitter wds referred “Ack by the
Disciplinary Authority to the Enqguiry Officer for fur-
ther examination of witnesses who ha@ve initidally not
been exd@3mined and the evidence of those prosecution
witnesses wa@s thus taken after he closed his defence.
He had also allege& cert@in malafides on behalf of
§.C.Mittal, Head Train Clerk who had been impleaded by
him @s respondent No.é. The fespondent in ﬁhe reply
has stated that the applicant was anpointed by the
Sr.Divisional Cémmercial Supdt., Western hailway, Kota
and he was thus the appointing authority. Thev have also
stated that the enguiry had been conducted in a&ccord-
ance with the rules and have denied the allegations of

malafides.

3. We have heard the counsel for the parties., The
name of respondent No.4 was deleted by the interim crder
dated 4.3.91 on the request of the counsel for the app-
licant. Amended cluse title excluding his h@8me has also
been filed by the counsel for the applicant. In the
circumstances; the allegation of malafide agdinst him
cannot be looked into and the led@rned counsel for the
applicant has not pressed the same. So far as the plea

that the appointing duthority in this case was the

General Mandger is concerned, it has been held by the
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Hon'ble Supreme Court in 1991 SC (L&S) 355 Scientific
Advisors to Ministry of Jefence Vs. S.Daniel that
where the &uthority specified @s Discinlinary Autho-
rity delegated its power-té mike a-s00intment to a

lower authority and the delegdted a@uthority actually
mikes the appointment such authority will be the
authority competent to take disciplindry proceedings

as well under the Railways ServémB (Discipline & Appeal)
Rules, 1968 and similaF other rules, In wview of thisi
the leafned counsel for the apg}icant ha@8s not pressed
this plea@ a@lso. He ha3s mesaw sought to impugne

the findings of the Enquiry Officer. He has pointed
out'that_iﬂ«c&se in respect of charges No.1,2,3 & 4,
the material witnesses Viz. 2mt.Sheela R, Agrawal,
Sh.Rajendra Singh Hora, and Mrs.Bhupendra Hora had

not @ppedred as witnesses before the Enquiry Officer
but their statéments given in the prelimindry enquiry
had been relied upon by the Enquiry Officer while
holding thdgichargggproved. He had also submitted

that after the Enquiry Officer had submitted his report
the disciplinaryv authority remitted to him to exa&mine
and cross examine the witnesses who were either dropped
or not exa@mined in the ca3se at the initial stage. The

Witness $/Shri S.C.Mittal, Abdul Karim and Dola LRam

- were ex@mined at that stage when the defence witnesses

had already been examined. He has also referred to
the averment in para 4 of the appeal filed beforé the
Appelldte Authority that certd@in documents mentioned
therein had been mentioned ir the charge sheet but had
not been produced at the time of enquiry. The ledrned
counsel for the respondents hds submitted that the
Rules contaiped in the Evidence Act do not a»ply

strifictly to the departmentdl enquiry and there was
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therefore nothing illegal in meking use of the documents
which were part of official record and copies of which
ﬁad been suppiied to the applicant before or &t the time
of enquiry. He has also submi:ted that Rule 10{(2) of
Raijilway Sérvants (Diséipline & Aoped@l) Rules, 19e8,
provides that "The discivlinaryléuthority, if it is not
itself the inquiring a@uthority mdy, for reasons to be
reéorded by it in Writiqg, remit the cése to the inqui-
ring authority for further enquiry ahd renort @nd the
inguairing authority shall there-uvon onroceed to hold
further inguiry according to the provisions of Ruale 9

as far as may be." It has pointed out that in case

"the Inguiry @uthority is precluded from recording the

fresh evidence of witnesses after the case is remitted
back to him by the disciplinéry'authority this rule
becomes redund@nt. It h@s also been pointed out that
vires of this rule has not been ch2llenged, by the
applicant. We have carefully considered the mitter.

So far as recording of evidence of witnesses of the
prosecution by the ‘inquiring authority after the remi-
ssion of the case to him by the disciplinadry authority
is conce;ned, wWe agree With the submissions of the
counsel for the resvondent that in view of the brovi;
sions of Rule 10(5) no illegality had been committed
in recéfding their eﬁidence. The aoplicant has not
contended that he had not been allowed ovvortunity to
cross examine such witnesses or had not been dllowed
to-produce,any additional evidence éfter recording of
their statements for which he may have applied to the
ingquiring authority.' The mere fact that the statement
was recorded after thé aoplicant ha@s closed his defence
evidénce in the enguiry edrlier cannot, therefore, be

held to have vrejudiced the applicant,
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pect of certdin ¢harges the inquiry officer had relied
upon the statements of miteridl witnesses obtained at
the time of pfeliminary enquiry without producing them
before the Inquiry Officer and allowing the amplicant
to have opportunity of cross examining them is con-
cerned, we agree with the tdntention of the le&rned
counsel for the aoplicant that this vitidtes the find-
dings of the inquiry officer on those charges. The
applicant had been denied the ovwportunity to crcss
exémine the witnesses and £heir statement taken in

the prelimindry enquiry could not therefore be relied
upon for the purpose of holding those chdrges to have
been proved; If the findings of the inguiry officer
on these charges are deleted the following charges
would still remdin proved against the apvlicant:

5. He misbehaved @nd m@dnhandled the passenger Shri

abdul Karim Bhati and family and reaved and
threw their two small kids on other passengers.

7. He failed to recover sleeper charges due from
passenger Mrs.Santosh Rani and family.

9, He failed to handover charge to his reliever at
Kota causing harassment to the passengers of
Kota quota.

10, He disobeyed his superiors and in a state of
intoxication created nuisance vublicly on the
platform at Kota Station.

11. He failed to give room messdge to HIC-KII and
prep@re @and handover summidry of accommodation
and thereby blocking available accormodation.

5. It has beén held by Hon'ble Supreme Court in

State of Orissa Vs, V.Bidya Bhushan AIR 1963 SC 779

that the Court has no jurisdiction if the findings

of the E.O prim@ face mdke out a case of misdemed@nour

to direct the disciplindry authority to reconsider

his orde%szcause in respect of some of the findings
&

but 'not ef it anpears that there was violation of
: - .

raules of natural justice. It was farther held that
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if ‘the order of dismissal my be supperted by &ny
finding as to substdntial misdemednour for which the
punishment can lawfully be enforced, it is nét for

the court to consider whether that ground @lone would
have vweighed with the authority in dismissing the
official, This would cleadrly aoply to the facts of the
present case, While, a@s held above, there has been
violation of rules of n@tural justice in arriving at
the decision in respéct of charges No.1l to 4 by the
Inguiry Officér, the rem@ining cha3rges which still
stand proved are of such @ nature that the punishment
of dismissa@l could lawfully have been imposed by the
discinlinary duthority fo; those charges and.it is,
therefore, not for this Tribunal to consider whether
the.findings on those charges alone would have weighed

with the disciplindry a8uthority to pass the order of

dismissal,

6. in view of the above, there is no ground for
interference by the Iribunadl. The O.A. is accordingly

dismissed. Parties to bedar their own costs.
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(Gopal Krishna) (B.3.Mahajan
Member (Judl.) Member (Adm.).



