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1 £ar the applicants.

i

Mr. Manish Phandari ¢ Couns=l £ir ths respondents,

CORAM:
Hoa'ble My, Justios D1, Mehta, Vice-Chairman
Hon'lkls Mes, Usha Ssn, Adminishrztive Member

DEF HON'BLE ME, JUSTICE D,L. MEHT2, VICE=-CHAIFMZN:

invited our ettention to Pule 212 5f the Indian Pailway
Eztablishment Manual, Chapter IT Ssotion 'BY speicificzally
. . . v
which praovidse in clause (a) that, suthority, Zompshent to
£ill the poste on the basis ¢f the recyrd of ssrvice and/
or departmentzl tests, if neosscary.  Thusz, there iz a
provision for Jepartnzntal test and it is neczezary for
the respondents to Jdzeide whether they will lile to

promots the persons only on the hasis of zervice recoris

‘and/or they will oonduct the departmentzl tzet, There is

WAL :
an <~ption et the regpondents either to conduct the test

or k3 promote the pereon only on the hasiz -£ the ssrvice

‘record, Teie-apriomrdie—tobz—wilzrcised I the regpopidents

wheneveT CliEgre s —a-nescssity—for holding—a-departmental
tect, Two different mwodes have been provided aznd the

regpondents can adopi any mode whensver they dezm £it,
(,LA.’LE.U\,/’
rereionlardy when the

rrlicants have appeared in the

Al

examination and they have heen Jdeclared f£ailed, thes

been declarsd failad., Thiz geround has not besn mentionsed

) .../2



any=-where in the 2,3, The leoarned counsel for the

arplicant has invited ocur attention ko para 11 and submittsd

ot

that juniors hive superczdsd the aprlicant., It is ehe o

cage of supereeszion =nd iz altogether different from the
caze of not paszsing a sp=aking order, It has not been

mentisn2d in the 0.4, thst no speaking order haé bzen
passed,

3. The third limb of trc zrgumsnt iz that the
juniores have ke=en allowed to app2ar in the examinaticn.
It is true that £ﬁey were allowed, Houvsver, the mistake
wvae detected and thev were not promoted thoﬁgh they were
declared successful,

4, In the facts and circumstancses of the cacse, no
case iz made out with regard to Jdiscrimination and’ Articles
14 and 14 3o not arwly. The learnsed counsel for the
arplizant has cited hefors ue the caze of Virsndra Fumar

£ Qthzrs Vs, Union of India & Cre, reported in AIP 1921 3¢

On
1775, 1In thic case, large number of persins who have
complzted only twe> years of cecvice, were promoted to the

gt of Fhalg—mun Grede II, Howsver, th2 cases of othsr

&
"‘:

P
T ne were not &t xll considered, The Hon'hle Supremns
Court held th there is no justification fér‘suc
differsntial krzatmsnt., Once & polioy is adopted, it must

23 for =21l., All perzons nromohed in =z instant
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tzzt, It ic rnot a case

that some perzone have to pase departmenkal tegt and sone
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rersons he promoked on the hasis of servioe r

Articlzss 14 and 16 do nobt apply. It i: not necezsary that
‘2—& {'u,"u-&t_ A"'VJ«

alwayz onz mode should be aldopted in perpekuzting—svsry

mdde which may be suitable in the facts: and circunstances

img can be alopted, particularly, whan there
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are two options, Tha only question whish nseds considerat
ie that at ths time of the aloptiosn of the mods, it will
be adopted for all znd there should not 2 any discrimina-
tion at & relevant time.
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S In the facte and circamstances of ths z2ase,

1
D}

we do not £ind foree in the petition and the ez is

tn

Alizmiszed, with no order as to oosts,.
Ut //J /I‘//VZV{
( USHA 33BN ) ( o4L. MEHTAR )
Administrztive Manter Viog-Chairman
N



