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O0.A. No. 736/99 Date o»f decision: 7.11.94

UNION OF INDIA : Petitiocners/Applicants
-VERSUS

AUTHORITY UNDEF THE s Nan-Petitioner/Respondents

PAYMENT OF WAGES ACT,

1936.

Mr. U.D, Sharma s Counsel for the Petitioners,

Mone present on behalf »f the responients.

CORAM:
Hon'ble Mr, Justice D}L. Mehta, Vice-Chairman
Hon'hle Mr., W,K, Verma, Administrative Member

PEF HON’BLE-MR. JUSTICE D.L, MEHTA, YICE-CHATIFPMAIT:

Heard the learned counsel for the parties,
2. Lakour Court accepted the petition of the applicant
and held that the termination of the services cf the
arplicant w.e.f. 5-12-84 was illegal and the applicant had
the right to continue in employment and it is a case of
clear violation. Mr. Sharma, app=aring on hehzlf of the
applicants sulmitted that vide Annexure =4, th2 State
Government referreld the matter to the Tribunal. ﬁis
contention is that the State Government wés not competent
to refer the case as.the responient iz a Department of the
Central Government.
3. 'However, if will not be out of plaée here to
mention that the applicants have not raised the point before
the Labdur Court. Mr. Sharma relied upon the case of
Tnion of Inilia & Ors Vz. Raleshwar Singh, reported in
(1994) 28 A.T.C. 77. Hon'ble Supreme Court has held that
the decision given by the High court in a matter deszpite
inherent lach of jurisdiction, man be entertained by the
Supreme Court though it‘is a new plea. The preposition
laid Aown by the Hon'ble Supreme Court is not in dispute
at all. It iz not & case of inherent lack of jurisdiction.»
In the instant case, even if the reference is made by the

State Government, the Lahcur Couart which has decided the
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applicati>n of the applicant will decide the matter,
Thus, the court is the same, the dispute is about the
competency .0of the authority making the reference. Whether
the reference is made by the State Government or the
Central Government, the Labour Court will decide the
matter, and in fact, the Labour “ourt hai entertained
the petition and decided the matter, It will not he out
nf place to mention here that the labour disputes can ke
agitated hefore the Lakour <ourts under the I.D, Act.
Apart from that the I.D, Act, Second Schedule proviies
that the Labkour Court will have the jurisdiction in ;11
matters pertaining to discharge or aismissal of workmén
including reinstatemsnt of workmen wrongfully 3ismiszed.
It is a case of wrongful discharée of a workman ani for
this reason, Second Schedule applies in the instant case
and the Lakour Court is having the jurisdiction. Mr,
Sharma submits ﬁhat fecond Schedule does not apply }n
the facts ani circumstances ¢f the cace. He submits
that item 19 of Third Schedule applies. This relates to
retrenchment of workmen and closure of establishment.
The word "anld" as used in item no. 10 relates to the

closure of the establishment and the retrenchment of the

employee on account of the closure of establishment. It

is not a “ace of closure of eztaklishment aznd retrenchment
on account thereto. The case U/S 25H will Jefinitely
fall within Schedule Second. However, the cacze of S.25H
cannot be equated with the case of §,25N, Without
enteriny int> the merits of the case, we would like to
mention that the ﬁetition which was pending since 19825
before the Lakosur Court was deciied on 16.10.87. The
guestion of jurisdiction was not raised., The doc;rine

of favour will apply. The dispute is about the reference -
who 1z the competent authérity to refer the case to the
Labour Court. In the instant cace, the State Government

hac referred the cace to the Labour Court and we are of
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the view that it has rightly done so. %ven it is assumed
that there was a mistake on the part of the State Govern-
m=nt, theugh it is not s=o, even thzn the pre:ent a:pllcantﬂ
should have raised this point Lefore th: Labour Court
stating therein that the reference is kai, as such, the
petition cannot be entertained. Apart from that, the
petition has been filed on 11.9.89 and the juldgment is
dated 16.10.87. 50, the juigment of the Lakour Court
cannot be challenged after one year and 11 months, under

Section 21 of the A,T. Act. The quastion of daily worlker

is hefore us and we will not like to disturb the findings

of the Labour Court on this point. After the judgment of
the Labour Court, the applicant filed the petition for
executisn of the order before the.Auﬁhority unier the.
Paymcnt of Wages Act and the same has keen disposed ff on
12,7.89. This petition 1is nothing#but ég'exeﬂut¢gﬁ Qf
the decree or orider passed by the Labour Court and gnless
that decreevor award is set aside, Annexure 2-5 cannot be
disturkbed, Once there is a.decree and that decree has

not been challenged within time and even no objection was
raised, in such circumstances; we would not like to
disturk the findings of the'Payment of wWages Authority and
becauce 1t is & minicsterial act of the Authoritv which

is to be perform=d on the basis ~f the Award given by the
Labour Court, |

4, In the facts and circumstances, we 3> not find

force in the petition filed Ly the Union of India ani the

same is dismicsced, with no order as to costs,
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Adrainistrative Member Vice-Chairman
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