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UHION OF IMNDIA & OF: ¢ Respondents,
Mr. F.V, Callz : Counsel for the snplicant,
Mr. Manigh Bhandari : Counsel for Mezpandant Ma,1-3,
Mr. P, ‘Mathur ¢ TZounsel for Easp@ndent Hos,4=23
CORAM: |
Hon}ble Mr. Justice D,L, Mehta, Vice=Chairman
Hon'hle Mr. B.B. Hazhajan, Administrative Member
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b) Balance 50% of vacancies shzll ke £iiled by
. : latersl induction of matrioulates Pirst
Fireman with minim:m three years of contimous
gsrvios, shortfall, if zny, by promstion of
Matriculate Szcond Firsman through departmental

examination.

o) Shortfall, if any against {(a) and {k) akove
thzall ke made good Ly Jdirect recruitment
: through the Rdilw*y ecruitment Eoards, |

d) Whenever the exiszting aV70 provides for 209 of
the vacanciss in the grade of Zlectric Aszstts
Eeing filled from amcongst Artizan who are
atleast Bth Class rass and bel : S5 LS
age, the same practice may oontinue
mode ag indicatad at {(a) and (p) akove will
aprly ths remaining 80% of ths vacaaciez in
this category.

[Yy——. wpapecnsne pneae M
PROLOLeS DOYEUBLROS 2000

2. It was ctated that in I'ota Diviesion 204 of vamznoics
ar: meant Lo e f£illsd f@:m Arrcizane who are 2th €lase and
helow 45 years and in acecordance with Para 4(ii)(a),

repriduasd akove, 20% of these vacancies in Mota Division

was remirsed o ke Zillsad up by pronotion amongst the

to he conzidered for promotion to the nost of Diesel Asstt/

Electriz Rsztt, in acoordance with the zkovs instructicons

-

but ths Failway suthoritizs had talen steps for filling up

of thessa vacanzies of Diszel Assztt/Electric Aszstt. entiresly

by direst racruitment., Mz, therefors, prayed for Jdirection

h

to the reepondents to £ill up the postz of Dissel Asstt/
Electric Aszistant/A.C, Aczistant whizh arz lyving Tazant
in Veta Division by way of promotion as provided in Circular

dated 3.11.27. The rezpondsnts Moz, 1,2 and 3 who are

Railway authorities have stated that the applicant was
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1325, A& per the chennel of oromdticon, he iz =1d
promstion te the post of Second Fireman scale a3, 2728=1200,

He was subzequzantly given pronotion o the post of Zezond

Fireman on 2,%5.,89, Hence th: applicant cannot bhe oconsidered
dn ths_ catwgu_ WETErtizan and is not enbitled to he Theider
444444 e e o -—-..____/.___M Y

ed for promotion to the post of Electric Assti. Driver. The
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applicent hasz also been given further promotisn on the pos

of Firzst Fireman vide orler dated 19.6.92, They have 3lso

on the posts of Electric/Diesel Azsistant. Thz above
appointiments were given to'neet‘the urgent remuirerment az no
eligikle ranksrs weres availlakble with the rezpondents, The
private resrondents MNeos, 4 tu 23 have stated that =<hev had

aprrlied for the rostes of Diesel Assistant in resnonze o

th

i

advertiszmznt dated 8.11.1985 gﬁ?’ﬁ by the Rallway

ryel in the

rn

Fecruitnent Board, Ajmer. Theses recpondents aprea
szlzction test and quélifieﬂ the zams on 1.3.28, They were
subgequently sent for training ané they wers aprointed against
the vac%ncies which hald ocourred prior to the izsue of

Railway Roard'e circular Joted 3.11.27,

3. We have heard the learned counnssl for tha p:rti:s. A
rerusal of para 5.5 of the reply submitted Ly Pezpondent Nos.
1,2 and 2 zhcws that they(TﬂVP taken the plea that the
applicznt cannot bhe considered in the _category of Artizan
only becenzs ﬁe <ad slrezdy been promoted aé Second Firsman.
However, hie promotinn as Second Firemzn oan 2.5,29 would not
take'away his claim for conzideration for promotion as

\
Dizeel/Elactric Aszistant prior to thér date in as-ordance

witt the provieions of Para 4(1ii)(3) of the Railway Bosrd's

4, The respondente have argusd that 2o £ar as vacancies
exizting prior to 3,11.87 ars ooincerned, they would Le

governed by the sarlisr owrdears, resroduce? aérpara 1 of the

cirenlar which provides for promotion €5 Artiszns only for
the posctz of Asszicstaint Electric Drivers and only the vacancies

f ®lectric feziztants arising after 3.11.87 will e £illed
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up Ty amongst the artisansg in acoordance with the provisions
of Fara 4(ii)(2). They have referred,in this oornectiin, tao
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&nd heljz'vacancies.in th= promoticonal posts cccurring

prior to the amendment have to e £illed up in acocordance

with the un~m~ndeﬂ rules., They have alzo referred £o the

Judgment - £ Hon'Ble Suprems Court - 1936
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F. Gansshwar ran & Othere Ve, State of Andhira Fradesh & Gre,

A peruzzl of Para 7 of the Judgment whish iz reproduced

below, shove that the Hon'lle Saprems Court has held that

the amendment would apply: o the vacancisze which ariee

after the date Of the issme of the amendment rules ‘only
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nginzers, They have
1eld theat the amendeld clause wonld have applied zwan to

the vacaneies which hal aricen prinr to the date of the

amendment ut had not baen f1llmd up befors ths ldate if the
clause 1s read "37Y2 per cent of the substantive vacansies
in the catecory of Assistant Enginsers shall be £illed b

the direct recrulitment®,

"7, It ig elzar from the Special Pulez as they wers
i inr to thz amendment on April 23, 1920
s the Stzte Government to £ill

’7Y” rer cent o e vacancize (both substantive and
temporary) in the cadre of Asziztant Enginzers by
direct recoruitment., It iz alss not in dispute that
during the ysars 1978 and 1973 the nositicn of the

<

vacanciesz was
State Goverrnme:

rermissible for the
kB «pmulnt ‘1 Azzistant Enginzsrs
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by Jirect recruitment, Ths only magstisn which has
now to he conzidered iz whather the amendment ms e
on Arril 2&, 1920 to the Spezial Pules acplied only
to the vazancies that zrose aft=sr the dzte on whi:h
the amsndment care inte forece or vhether it zprlied
to the wacagncodzse which had arisen befors the said
dAats alse. Ths crucial worldz in the Bxplanation
whizh was trod wcﬂ by way of zmendment in the

in £
Sred@ial Fales on plil 28, 19z
of thw subgstantive vacanciess a
siztant Enginzers zhall ke
;rulfmﬁnt" If the atove 2lauze ha al "3
cent of the subztantive wasanciss in the catzgory
iztant Enginzzrs chall ke £illed ky ths direct
cruitment® perhaps there wenld not have hesn muhf
room £2r discuszizn., The =ald clauce *hwn woulld has
applied even Lo the vacanoiszss which hald zrisen Lrl.r
to the date of thz anendment at which hﬂﬂ nat been
£11123 up befors: that date., We fez)l that fh&r@ is
mach force in the submizsion male on behelf of the
aprellantes and the States Govecnment that the intro=-
Auotion of the word 'arizing' in ths hov¢ 2lzuze
mw1“ it zppliczable dnly to thozs vacanciez which cane
into éxistence sulbseguent to the date of um—nlmant.
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cirenlsr Aated 2.11.87. Ths instructions contzined in this
ciroular will, therefore, apply 2 all vacanciesz which
xisted on that Jdate, There is no fores in the contenticn

¢f the respondente that thic mould amount o gi\%? retros-

pzctive effzct to the circular bescause it would apply only

\J

o the appointments o he nads te the date of the icsue
of the circular.

Ge The lezrnel oounsel £53r the respondents have

thereafter referred to the Judgent Sf Hon'ble Surrems Court

in (1990) % 527 157 - MN.T. Devin Fatti & Others Va,
Farnatale Fublic Service Coumiseinn £ Otherzs, I+t wae held

in Para 11 of the Judgrent that a zandidate on making

rules and th: terme contiined in the advertisement, he does
acouire a vestad right of bheing conzidsred £or zaleckion

in acoordance with the rules az they =vwisted on the date of

gpless the amznded miles are retrocpective in nature, This
Judgment cequarely oovaers ;6 the facts of the rnresznt cass,
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ruls which 2xisted at the time of advertisement, There is
no averment that thsse rssp«ruwut” do ot fulfil the

been any irrcecmils

'_a.
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requireres aaaiificztions or there has
in their selesctisn. In ths circumstincses, their apprint=-

menke are vwalid znd these cannot he guashed,

7. Whnile the respondents Noz, 1 & 2 have stated in
para £.9 of thair regly that no =1igible rankers were
availalbie, they have noit speecificslly stated that dhe
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aoplicant and similarly situztzd Artisans were considared
. .
for ths posis of Diasel Assistant/dlechicic Assistant zy3inst

this
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considersd for promobion againmst 20% duots of the vacanciss
in the grade of Slactric Assistant existing on 3,LL,87 aiter

crcluding the vacancias which havs heen fillzd throagh the
advartisement dated ?,ll.Sﬁ}and if they are [ound suitable
thay Bhall be pramated from that date, Thay will, howsvar, -
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