IN THE CENTIRAL ADMINISTRATIVE TRIBUMAL
JAIPUR BENCH, JAIPUR

0.A. No.674/92 (152/27) 199
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DATE OF DECISION 1.7.94

THOMAS C Petitioner

g
SHET J.F. UAISHIV, Advocate for the Petitioper (s)
Versus '
SHET K.H. SHRIMAL Advocate for the Respondent (s)
CORAM :

The Hon'ble Mr. GOFAL 1T ISHIA, FEMEER (J).

‘f,he Hon'ble Mr. C.F. SHARMA, MEMEEF (A).

1. Whether Reporters of local papers miay be allowed to see the Judgement ?‘,’9 .
2. To be referred to the Reporter or not ? o .
Whether their Dordships wish to ses the fair copy of the Judgement ? No

Whether it nseds to ba circulated to other Benches of the Tribunal ? ﬁ"/% _

\ . : %&M
( O.F. SHERMA ) ( GOPAL P ISHNA )

MEMBER (&) MEMBER (J)




)

-

1 THE CEWCPRAL ADMINISTRATIVE TRIEWIAL, JATIPUR BENCH, JAIFUR.

kK

0A 674 /92
(oa 159/87)

THCMAS © oo ZPPLICAIT .
VsSe

RITCY OF INDIa A4r OTHERS e ves PESPINDEITTS.

CORAM:

HQUII'SIE Mv. COF2L IEISHME, MEMBER (J).
HOI'SLE M., CW.F. SHARME, MEMEED (&) .
s e

e . .
For the acplicant eee SHPI J.IT. TRIUSHI.
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/For the Fespondents ~. ...ul—ﬂ“i FATTEHRIMAL . )
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PCP _HOM'SLE ME. C.B . SHaRMA, PEMRER (A).

In this spplicaticn £ilsd u/s 19 of the rdministrative

Tritunals aAct, 192%, Shri Thamnas 2 has
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Annexure heS A5

("‘t
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«11.86, scvmanicat ing the decision for remwal
of the =zapplizant from service by the disciplinary al..xthcarity, and
the orler Jdated 93487 (Annexure A-2), pasced by the app=zllate
authority uphcolding the order of the disciplinary may be Jquacshed.
There iz a farther prs:.ygi: that the Pailway Servants (Dilzcipline

% Apreal) Rules znd the Railway Servants (Conduct) Eulzs he

Ae~lared ultra virez of the constitutisn of India.

2e At the commenceanent of the avrgaments the learned counsel
for the apolicant ztated that the applic nt 4id not gress the

grounds relsting o the Discipling o Appeal and Condast Eules for
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of the Constituticon

2. The =pplicznt's case iz that he was sppointed as a
temporary Clesner in Jeipur Divisicn by order dated 1.38.30 zgainst
the Sports quaka. On the ground that the aoplicant felt soms

nmous pain in his abdomen, he zpplizd for 30 days' leave

e

wh Ll

()

Wwe ofe 2.1.84. The lzave was sancticned and he proceeded to his
homztown Quilon £2r getting trestment. The zpplicant rzmained

under treztment st Oailon from 2.2.24 to l-\.n. 55 seen from the

(u

medical ¢ er*tmf sakte Anrexurs Le2, Thereafter the zpplicant

remained under trestment st a Sowvernrernt Ayarvedic Hospit:l w el f.
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16.6,34 £9 13.12.55 vhen he was dzclared fit. (tedical certifi-ste
and fitnesz certificate zre at Annerares 3-3 and A-4 respectively.
On 1.12.85. the :prliﬂant reczived a communization dated 26.11.26
frﬁm the reswondent 110.3 naeely valhxonql Electrical Engineer,
Jaipur Divizion, (Annexure 2=5), by whizh he was ordered to ke
remcved from service. The applicant's case iz that there is a
refersnze to two earlier letters in the £aid communizagtion but
thecge hald never bien delivered o him., After becoming fit for
assuming Auty the applicant came baclh to join duty hut was not
allowed to joln Auty. H: cams £0 know that a dissiplinary enguiry

hzd bsen ordered 2gainst him and one Shri P.I, Hajzla had besn

L.J

appointed as engairy officer. However, thers waz m> indicat ion

10

in the commanizstion dated 25.11.35 (Annsvurs u--) Lh:t any
enguiry had bsen instituted against him. 2lthough three lstters
were sta ed to have bDeen Sert to the applicant by registered post,
he rzceived only the last lettér (Aanexare A-8), in zpite of the
fact that there was 1o changz in his address ac Juilon. Tt was
A1z to the negligenocs of the postal zothorities that the letters

seen from the remark¥ “not

ffl

might not have been served on him, as
found® on such letters. The order Annexuare A=5 shows thst the

aprlicant wag actually not removed from serviece but it is only
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the opinion o authority that he should ke

removel from cervice.  Thus, the letter dated 29.11.26 (annesure

in

2-5) did mot <ulminate snv order of punishment. His appeal
against the order Annerurs ALS was Jdismiszed. The acpeal was

actually examined by an authority subordinate to the appellate
anthority and the order Jisposing of the ap@eal.is there fore
illegal.

4, The respordents in thsir reply have stated that the
applizant has nit agproached this Tribunsl with clean hands. Thé

-

applization seeking lsave of 20 daye from 9.1,84 (Annexure R-1)

showe that the applicant sought leave in connecticon with his

il
o 3

sister's marriage, whereas in the 0a h as stated that hs sought

0]

leave 32 he was having €ome pain in hiszs abdomen. They have added
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) from
that thz plea that the applizant suffersd/abiominal pain and

s -

underton) treatment iz an after-thought and the certificates

pradunced by him in thizs connestiosn zre bojus. If a rallwzy servant

-

falls ill, he iz unier an HSbligation to approach the nsarest

.--

Railway Hoszpitzl and alsy to intimate his office albout his sickness

They have fuarther stated that certificates annesures a=2 and A~1

do not show that the apiplic

s

- undertool the treatwent from
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15.5.31 to 13.12.26. When the applicant did not turn ap for duty,

the Aiscinlinary authority decided to initiate Aisciplinary

proocedings adgainst him for unauthorised aksence and senkt a copy
nf the chargs=sheet zt his local address as well as leave zddress

given by him. However, the charge-sheet came back unserved 3Jince
the where-aboutgof the applicant wers ndt Vnown a\n-ﬂ the cha;ge-
sheét <nouli not bz served, then there wasz no option for the
disciplinary suthority bot £ diapenée with engquiry. 3Shri R.I.
Haj=z1la was'never apoisted a2 entuiry offi-er in this case beciuze
the Aisciplinary sudcrity was of the view that it was not

effect
rexsonably practicable to hold enquiry. The /. of order
Annerure 3-F was that the applicant stood remcved from service.
lIf it wzz not o, it iz not clear why he submittzd appeal against
the zaijd order to the apesllate authority . The appezl was
conzidered by the appellate aathority and he dismizseld it by crder

dated %.3.27 on the grouand that it had no foree.

(]

I ' During ths arguments the leirnsd counzel for the applicant

(il

stated that the provisicneg of Ruls 14 (ii) of the Pgilway Servants

[
o

(Dizciplire & Apipeal) Rules regarding dizpensing with engiiry had
not bzen correctly applied in this casse. Por dispenzing with
enquiry it was necessary for the disciplinary authority to record

rezsons in writin The Tribunal mast satisfy itzself that such
reazonsg were recorded by the dizoiplinary anthority bzfore

Aizpensing with enmiiry. There is no indicstion in the order of
the Aizciplinary zuthority that ressons for dispenzing with wnqulry

had ®en recoarded in this z2ase. The learnsd zcounzel for the

[

applicant relied apen para=30 of the Pull Bench Judgeiment of the

v
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Pztna Bench oFf the Tribunal, delivered on 11.12.87 in the casz of

i

ara the Tribunal held

!_.‘

f“‘.

D.i. 3ingh & Ore. vee. UOI & Qrs. In this
that the appellate aathority is alsc bound t2 consider whether
it was reascnably practicable to hold an enguiry, at\the-time ~E
hezring the appeal, and if enquiry was rezasonably practicable,

the aprellate authority zhonld szt szzide the order of the disci

Plinzry aathority and either hold an engquircy or dirsct an enquiry

o

by the dizciplinary zuthority. Thie procsdure has no en

fcllowed by the appesllate _nlth' ity in this case,

B Hext he relied urmon the judgement 3£ the Hon'ble Supr=zne

court in Zatyavir Singh and octhers va. UDI & Ors., reported at

said

N

It

o)

ATR 1926 32 72. He placed relisnce on para-s2

il
(u

1
judgemsnt, according to which even whers it is ot reasonably
practicable to hold engniry, the matter mast procesd ex-partes on

+the b

(i1}

zis of ths material bzfors the disciplinary authority. lext
he =lied upon the juigezmznt of the Calcutta Bench of the Tribunal
in Mithdeo Frasad Ve. VLIOI & Qre., SLJ 1932 (4¢) (car) 3%5. In this
judgene nt. the Triinal held that where a charjye-sheet sent by post
was receilwed bacsiz as 'refussd’, removal from serviece . ander

Rule 14(ii) o5n the ground that it vas not rrauuuably‘yla ot icable
to haol3 snquicy was not j 13t ed. Fuarther, he relied apon the
judgement of the Hon'bhle Suprsms Court in Jai Shanler vVs. State of
Rajasthan, rzported at 2IR 1993 3¢ 422, wherein thé Hon'ble Supreme

swerstaying lsave,

Ly

coart: had held that remowval from service £o

ty

without giving opgortunity to show cause, iz illegal. The Hon'ble

u-
/7]

Suprame Court hz1ld in this <ase that remcval in zush zircumsta

is nct zutoma +iwo Finally, he reli=d upon the judgement >f the
Hon'?le Suprsms Sourt in the case of Ram Chander v, 0T & Qrs..
reported at ATR 1984 (2) 52 252, whersin the Hon'bl: Zupreme oourt

12i3d Acwn that three requirements laid down in Rulse 22(2) of the

pailway Servants (Disziplins & Apfeal) Rules must he £alloved.
Tre lzarned counsel for the applicawt laid particular strsss on

paragrachzs?,  4and % of the said juldgement. In conclusion he argusd

0-0005.
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that even where ths enguiry had bezen dispensed with and penalesy
order was paased, it was obligatory on the part of the authoricy

to consider whether enquiry was now fﬁasiblé Bl grécticable and
if o zither £o hold eaquiry or o Jdirsect such enguiry €o ke held.

In thesz cirzuamstances, acoording o him, th: opler removing the

[1¢]

applicarnt from zervice i3 not sastainable,
e

7. We hawe heard the learﬁeﬂ couhsel for ths parkties and
have gons through the records, rules and the jadzemznts cited
be fore us. There ie no wrerment in the application that reasons
iere noh recorded by the discis
with engiiry. In the 2bsence of any susch averment thers woull be
no cecasion for the TbibunFl to cal)l for the records and 0

verify whether in fact any such reasors were recorded or not. The
normal presumpticn iz that 2ffizial acks have been dcne in )
azzordance with the prescoriled rules armd pros mWIr unlzss there
is an averment to the contrarye. In the éircum Aaness, we Aars ndt
inclined to acozpt the avgamesint of the lesarned coansel for the
applicant that the Tribunal must now checke-up whetler reasons

for dispens ing w;th enquiry have besn rearded ' in writing or not.

K>

N The learnsd counzel far the applicant himself sonceded -
that it is not neosssary to racord in the order of the discigplinary
authority reasons for dispensing with enjquicry. In the circoms-

tances, absente 9f suszh reasonz in the order of the disciplinary

antherity does not in any way vitiate ¢he  order.

;

9. Pegarding the Full Bench Judgerznt in DJAT, Singh's case,
we have perused paragrash 30 thereof carsfully bat we Ao not £ind

anything thersin which zupoorts the case of the appli“ant. The
' ‘ in this case
llate authority hag pasced 3 detallzd arder /and ment ioned

ap

b

rein the circumstances in whlch the ~n4u1ry wag to be dispensed

the:
with. Impliedly the appsllate authority

=

az Jgiven a finding not
only thst the acticn of the disciplinary authority in Jdispensing
with enguiry was correct bhut that there are no changed circumstanss

to Justify t£o holding of the enquiry at this stage. Pegarding the

R R 6.
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judgement of the Hon'bile Suprem: 2ourt in 3atyavir sSingh'e case,
para=3 thereof Jdoez nok at 211 support the 2as: of the aprlicant.
Para-=62 is reprcduceld telow -

"I+ will also not be reasonakly prazticablz to afford

to the 2ivil zervant an opplrtunity of a hearing o

further hearing, as thsz case may bz, when at the

commenement of the ingquicy or peading ik, the oivil

servant 3absconds and cannok e served or will not

participate in the ingquiry. In s2azh czzes, the

matter must proceced ex partz and on the materials

zfore the Jisciplinsry anthority.®
It only states that where the civil servant sbsconds or cannot be
N

served or dAzes not participate in the enquiry, the matter must
proceed ex-—parte i the basis of the msterial before the discipli-
nary authority. wWhen the Hon'hle Svorens Court hold that the
matter magt proceed o -pdltc\kmt tha mean 18 not thalt "enguiry®
as envizajed in R1lz=9 of the Railway Zervants (Discipline &
rppeal) Pales or Fale=14 of the 303 (SCA) Pales must necessiarily be
Reld huat that the disciplinary prosesdings must praceed ex-parte.
what the disciplinary suthcoricy has done in this casze is that
after dispensing with enjaicy it hag proczeded on the basis of the
material bzfore it and passed neczssary ordsr. We do not find

that the Hon'ble Suirems
case in mzny v

10,

Tribunal in Mikhdeo Prasad's case,

dAifferent from thoss of the

~

Ao

coart's judgems

As rejgards the joldgement

, ,
the Calsutta Bench proceeded on

by the apnlicant

-chsst

the charje=

applizant thoagh sent by regis
presumed that the apolicant

Le regards the ratins o

in Jai shanker's cacse, thes far
different from those in the pr

Hon'hls Sapreme Court is also

what the Hmn'bhle Suprems Court had hsld in Jail Shanker's

ved on him on the

was not

f the judgement of the Honfble

nt supports the applicant's

cf the Caloutta B=nch of the

the facts of +h caze are
icant beforz usz. The case bhefore
the fact that there wis a refusal

In the inztant case,
address Jiven by the
ost and it was imgplisdly
available or hal absconded.
court

of this ca

[0}

& ar: completely

and the ~onclusion of the

ot relavant in the present case.

P-

cazz ]

.':O.7'



e e e e e ——————

¢ L

e

-7 -
that there is no automatic removal from szoviece vhen a person

1

4]

ave . An aocortunity £o show calse iz necessary

crerstayshhi

[

hzfore taling any acstion against 3 Govt., servant who has over-
stayed leave., In this case the discip plinary authority tried to

serve a charge-sheet on the applicant anl only when the charge-

shest came baclk unserved, the disciplinary authority came €5 the

,ll

conclasion that it was nok res

in the casz and th

th

before it. As regards the judgement of the Hon'ble Zuprems

Court in Bam Chander'sz casges, th: Hon'bl: Suprems Coart have

indeed 1lzid down that the three requairemsats under Rulk 22(2) of

servants (Dizcipline & Appe3al) males skould he

(.1-
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in the rules has kes=n complizd with, whether the findings of the

di :1p11nnr" anthority are warranted by the svidence onlthe.
rzoord, and wvhether the penalty impozed iz alequate, inadequate
of cevere. A <csreful reading f the 6rcer 2f the ap
anthaerity shows that he had fully applizd his mird £o the facts
oE the present caze, even though there is no szparate finding
on 2ach of these points. 4 reading of his order in tobtsality
shows that he haz given his findings on all thess points. In

thiz case no engquivry was held., Therefore, the Juestion t> be

considersd was whether the astion of the disciplinsry zuthority

=

n dispensing with enjguiry was justified. n this aspect,the

apoellate authority has Jgiven hig finling. Th: argument of the

-~

learn=d counssl for the applicant is that it iz not the function

l—'~

ellate authority o give any finding on the Juest

of th

\U

a

'71
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He
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whether dispenzing with enquiry was justi

;’;
n

g0 then the only aspect on vhich the appellats authority w

required to give any firding was whether the psnalty impossd was

3

=

adequats, inadequate or severe. The appel
a finding that the penalty imposed waz justified in the

cipmimstanzes of the prezent case. Thag, in: sibestancsithe

requirementy of Fule 22(2) and the ratis lail down Iy the Hon'ble

‘..0.08.

Ohaserved, Thes2 corditimns are, whethsr the orocedurs 12id down

[— |

t

sonakly practicgble €9 hold enjguinry!

f

after proceeded on the basgis of the material

ied or mot. If that is

ate aithority has given
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Suprere Zourt in Pam Chander's cage have been fully:: © met in
this case.
11, Ceming to the merite of the prezent cazse, it is a fast
that the agplizant applied for leave in January, 1231 for the
pargcsse of Joing for his sizter's marriage, whereas in the |
hefore the Tribunsl
application/he haz stated that he applied for leave due to pain
in akdomen. Thug, there is substance in the averrent of the
respondents thatvth: applicant has not approachred this Tribunal
with clean hands. Even otherwise, when the charge-zhest was sent
to the spplicant at the Ierala address given by him and it came

bzl unserved, the disciplinary aathority was not unjastified in
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Araving the infermo>e that the gplicant vas

'

8}

at the zddress given by him or that he abgconding. Dispensi ng

<
£
n

with enjuiry in zazh ciroamstances was nit anjustl fied. There
was a long ahssnce of the applicack from January, 1994 to December,
1236, During this rerizd he never bothered to communicate with

the respondents or £0 send any mediczl cesrecif

-

cate. His condust

alen, therzfor:z, showz him in a very poor light.

12, Taling all the facts and circumstances of the case into
P \-,} P .
accdant, we are >f the view that thers iz no subatance in this

> fdr: R .
applization, It is, thersfore, dismisszed with no order as to

1ot

costs. o
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( C { SOFAL TEISHIA )
MEMEER (J)




