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Applicant 

co;_msel for the applic.::i.nt • 

Respondents. 

: counse 1 for the respondents. 

E-Ion'ble F!r. Justice O.L. l'-lehta, Vice-~hairman 

!·Ion'bl.e r:.r. ;J.D. Mahajan, Ac1mini:.-;trative f·'.ernber. 

In O.A. No. 462/91, Lakendra Sharma vs. Union of India 

and O.A. No. 453/92, S<'lnjer::v I~urno.r ~:iharmu. vs. fJn iol)... of i~.d. ia, 
~-} 

passed in the written 

the 

ap9licant.s submitted that they had 

examin::tion for. the posts of Floor /\ssistunt/Production Assistant 

in the Doordarc.>he.n· ~(endra, ,Jaip1ir and had ~lsci c1p:_)"·,J.rcd in the 

O.i'\S. The res Jondent~; rliNP thereafter ke~)t f'.irthc-r .ProceeJ.ings 

have scr1ght directions to rcs9ondents to a~roint them on the 

-~ 
1)asis of the res·1lt of th.:1t selection. In the r2rnc1il'.ing· 15 o.,\s, 

the applicants have ~_ir.:r./(:-::.1 .for their reg:.iL01r is at ion on the posts 

on \,·hich they ,,.;ere r,.,,or!,~in-:1 on contract basis. ThlJ.s, \·~e are having 

two sets of O.As - in the one set of a.As, the cQscs ~f the 

in the second set the remainina 15 0.As. 

2. '3ri.cf .L.1cU:; of the first set 'Jf: c::1E3es i.~: that the 

res)-::>ndents issued cl notification in 1987 f,'Jr v~1rio 1_1s posts in 

:JoordCJ.rshan !{cndra, J'.:1i :ur, iricl'.l:'linq Floor i,ssistu.nts, E)roduction 

Assistants etc. Hr it 1.:en cx;:iminat ions for the sa1-:ie \·.1ere held. <lnd 

the applicants pa::-;sed t>IE=' written cx~;nination. l'here::1fter, the 

·interviews were held ici i\'.lcp~~t/,Sc~-'tem'-::>er, 89. ,,<):)licant- Lokendra 

... /3 
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.Sho.rn;:::i has stdtc::d thc"!t rcs.)Qn:knts prepcffr:oc1 the list of 

stands a.t ser ia1 no. 1. ·rhe Gove rmr:ent was consLl.er ing a1Jo.1t 

rr: gul.:tris.J.ti··m, as :'3.1ch, the ~)ilncl wc1s sent for the ap9roval 

oE the i\~inistry. .\x'.)lic::nt 's c:isc is that the 7~rsons whose 

CHs~s are being considered for regularisati0n are not at all 

e ligFJle for the sJ.me as they ,,,:ere wor"king on contingency basis 

or contract,i,:11 'xc.si::-:; E·'.Jr some pcricid in every month but in 

n:J ccse exceeding 10.C to 12 0 days in a ye2r. ht the instance 

of those s 1ch [X:·rson~>, the! litig-Jt inn hd:; stL!rtEc;d ,,.,hich res1J.lted 

in tht:' ·xJ.ssinc; of the stay or'.:k:r that any a··)pointrnent made on 

.::t!ly of the po~-.>ts v1ill be subject to the decision,:if those 

"))lications.1'he resqonnents h=1.ve l.;:e9t in abeyance the 

ap~ointments and are awaiting the orders of the court. On 

behalf of the res:;:iondents it was s11bmittec'l th.tt exarninutions 

viere held. interviews v.1ere .Jlso held, the ;:ianel list hu.s not 

The .other set of applications rel0tes to the r~gulari-

at the Central i1drnini~tr-::1ti~1c ~ri"nnal, Delhi in 

the c::ise of .\nil ?:um.:ir M<-1thur vs. Director GenE"·LJ 1, 1Joordarshan 

(CJ,\. No. 563 /ll6). Directions have bpcn given by the Principal 

'3ench in that. O.A. on 14.2.92 that the, scheme pre;_.,ared by the 

covernment for the reg,11.:::crisati~)n of ccrn~lid.:::ites sh·:)11ld kee;) 

certain add it ion al :lS;)ect s in v icw 1.-1h ich hcive been re ferre3 

in pu.rd 7 oE the .J1.t:'lgrncnt. 1.'hc scheme for rec:t1l.ffisc.ition has 

thereafter been issued ·)y the Governr:ient and the co;iy of the 

same. h..:is also been submitl:ed ')e tore this 3t"nch. 

l\ssistants, Floor :\ssist::ints t':tc. ':.'ere a.poointed on. contractual 

basis generally for 8 to 10 cL1ys in A m:::mth. However, the 

a9pointment was regular in chrlrdcter to this extent that .most 

of them used to get th0 a~,)ointrnc::nt E:VE:TY month i'rnd in some 

... /4 
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cases, the 9ersons h.'ld completed 120 days in c1 year. It \•:as 

s·.lbmit ten by th is set of ~)er sons who <J.re see kine; n0g·.1lu.r i.sa.t i 1:m 

action accordinq to L1•1: and in these c.J.ses the mu.ttcr cannot 

considered about the corre'ctness of tre scheme. They{.1ere also 
-"'.r 

at li~crty to ap:;:ieal to the supreme ~ourt if they hc.ve'" a cause 

he 

.. 

ugainr.~t the sche.rr.e 0rep<1rcd ·.1ndcr the directions of the :Jew Delhi 

3enc:h of the .1'ribunal by the Government. 

4. 3ef6re us only the question for co~sideration is 

whether the persons \•1ho have applied, appeared in -examination, 

passed the written test, ap9eu.red in intervi·2w and thereafter 

selected ·,ind empanelled (ah:ho'.1gh the pan~l has not been 

·pu'Jlished) have a better right of a.9;10intment than the persons 

claiming regul~iri:;:,-_1tion. Er. S .K. Jdin, appeured on behalf of 

the a:,)?licdnt, Lokenira 3harrn.=J, h.:is cited be·fore '.ls the case 
.,,,.., 

Baij Nath vs. ~;tatc of H"lj asthcrn .::C Ors (reporteJ!in 1989 (1) 

RLR 183) decided by thE.' .'.Jivision .3r:::nch of the Rajasthan High 

court in ~....,hich it has 1.x·en he 1 d that the sc lec:tcd cdnd id ates 
_ _;,:(' 

ha.ve cl pre ferent L1l r ich.t Q f ar:::iointment over the non-:se lected 

teachers u.nd is sued the direct ions that· if the appointment to 

the duly selected petitioners have not 'Jcen niven the appointment 

will be forth\·d:th <;iven. 

s. In the cu:3e of State ot R·:ijasthan Vs. R.;ijendra K: .. unar 

R~wat & Others, reported in 1909 Supp. (2) 3CC 268, in para 8, 

their Lor ships h,we held: 

"In the event of their being vacancies in the sanctioned 
i)i:rnts t.he same wo.tld be avo.il21::>le to be filled up under 
?,ul2 3 0. It has to be t;::ii.~en note of herr that seven 
of the L-:-qal /\S s ist.J.nts were recru.ited in 1982 ·.mder 
Rule 30 ·J.nc3 h:1ve been continuinc:i wit:h the periodic 
appr0val of t:hc· P·1bl.ic Service Cornmis::.:i:::m. The r-.ile 
no~~ere contemplates req~l~risation of such recraitment. 
Under Rule 30 the appointments are bound to terminate 
in the event pr8vided in the proviso of the r~le • 

• . • /5 
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'i:'hcrefore., their:- contin,_1.::i.nce \·:as n::>t cocrcct. ':2he 
St:.tte Governr~E'nt shall t-~il·:e imrncdL;tc steps to fill 
'-1~' the vac:mcies .:is required unc!cr the n1lcs by sending 
the requisition to the Public S~rvice Commission. On 
the basis ~f the deter~in~tion of th0 exact number of 
vacancies, the State Government ,._.ill have also ·to 
req·1ire tt1e J?,i.:Jlic Sc·rvice ---::om1nissiori to recc1it for 
the remain:inc::; V<'tc:_:ncir:s. 1Jnti1 such rccruitrr.ent. is 
M-x.3e, the seven L/2g al Ass i.stCJ.nt s who h:::ive i:x:en continuir1g 
from 19132 and a.re not ;:iarties to '::he procer::·dings may 
continue. For the rPmainino vacancies (aEter the 
reserve list is e.xh::rnsted) the :3tate Government is 
directed tel 0"1 ')Oint ou.t of the persons who ·were alre-::iCly 
in service -:me:. whosr:: services 11;1,1e 0r-'cn ter;:lin.=:ted 
fol lO>·.:ing the n1le ind i.c:::1ted by thF· ;-Iinh court, ne:1rne ly, 
those 1:!h6 h-:i.ve vut in the maxim!un peri')d of service 
sh«:i<_l be ~)refereed. 'L'he '.:3t.3.te covernrnent sh,J.1_1 sc~nd 
the req11isiti-::m t:::i the l?uhlic Service c:o~::miss i:::in witho•.1t 
deluy <J[l(~ \•JC rjircct th~ Public '.:JE:·rvicc :-=ommif>Sion to 
•;;iv~ ;irio~ity to ~n.::t1~c t~!1e selection as E·.::trly us 
possible. c'.'hc jLK1gment o.f the (iigh Sou.rt is moc'. ifiec1. 
·1_11:1e St::1te Governmt:nt sh.a.l 1 ITki.KE:: temporary appointJT·ent 
as di1~ec\::ed_ .1:)ove ,_.,iithin four weeks." 

pc:c1~al of the ,Judg1>;ent, it is c 12nr tlY:tt ':heir Lor:.l-

... \ 

re6ul~risation of 
' -' 

SllCh Therefore, the continu~n=e 
\ 

p.[ J:he non-sPlectc~ }ersons is not correct ~ru1 the State was 

sho'..11:::1 ~x:: appointed. 

l~. J~i.n 1lso cited the c2se of Pr~tJm Singh.Vs. ~tate 

or:: ~'-mj uu ·:< Othc'rs, .ccportcJ in 1987 (~upp.) 0··::,,:; 63 7. ''.'heir 

ch 1J lenCJe. 

: Ion '':;le 

nov: 

iD th 2t post. 

1 . ,,:or.<: i n<J in -'3DY i.lOSt 

~,· 

~~- .i 
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:'heir i,or::tships 

sc~1-::::'.. ::in .~cL1oc/t2mporcJ.ry 0y a rc·g'.J.larly selccte·:'.1. employee ::i.s 0arly 

:_; 1c\1 <.:: tE'lr'cJOI'iir'/ i::n1ployee rn.::i.y ,J Jc;o corr.~)etE·~ <o.J.ong 

'E'.• r<:.1 l' ,·". r c ~ 1 c ~t 1 -, n ;'a •·>rJ 0 i n;_ r.., c. 11·1- --'l!-.r= ; ' '' "'e·'· c ..... ~ -- -- .. JC: 1...:.-'--- ...-.·..J ~t _._1 L~: . .._ L."' .!---· .-.1:..;. ::i~ \...~.J 

~ ,o·, l p ,....t. "d I:· - -- -·- . ~- .. v:c l l c.nd (·.:::Jod,. if he clocs not, !T!'J. st rt i "'I"":,-:=. 
":_I -~ • -· i,·,'·J.:./ 

' 
·to (he regularly ~3e le'.::ted candids.te • 

in J~ 1992(5) ~s 293, the 

J;_F.1<J!,i(':·nt of thc.c R~·j.c-tc:~th.::;n Hj_(;h COLEt ::tnJ hcl'.~, i.~h-:,f.::. the t<.:·<;;•.LL::.:r.:1:; 

sclecte'J. persons c>.;01-vc. a ;)re.Eerenti.dl ricJ1t t'.J ,_;$, c'::>ntill'J.c:d in 

~Jt ... rt: e () £ 

was ~hereafter directed to consi~cr the c0scs·of the 
·"t-

\ 

t~!C. rJ· ... 1e ;_::rC)Ce~:_;~::; of ·_:01r 1 1r:is.sic·1r1si.1::'.l~lcct ion "Jo:::1r~Js o:c ot:r1c:r~:JiSe a 

7. 

r1 :-Jt-.. 
"'"'·4 -
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,,,het're r the direct recr·.1 itment should be al lov1t:d to continue 

S'J.bstituted teacher::; j_s CJ.nder considera·t:ion. /-i.s an interim 

order, thf· Hon 'l:Jle ~~rJp.ncrne Court directf:d th.:1t regularisation 

mo.tter mu.y ')e consi:Jererl ·'\)efore ma~cing c1 in ct recruitment and 

some c~irections "-'"ere ~iven ':::ly the Hon 1 ble Supre!me court in the 

ffi':'!tter of regul-.01ri:::.atio!'.l of teachers ,.,,ho h::ive i:J'.lt in 5 years 

of scrv ice~ 

8. On heh-=ilf of the responde:nts, !V:r. R .N. !":3.thur submitted 

the c.::·1se of Dr. ,\. ;c Jain and 01.-.h(::rs vs. 'Jn ion of India, reported 

in 19P..7 (Su.1;::i) sc:s 4 97. ·rhe !!On' ble s .. 1preme ::::o·.irt directed 

_,.<0-~, ~-that the services of the 9ersons who were a.p[iOinted on adhoc 
/ 1. Jf TI;:-:-:'~' A 

~<(_,l" ,..-~,,--..~--. (~ "'"'~ .~/ ,.s --- - - " 
/1~.:c,-Y '\,::;.,~, basi_s upto Octo':::ler, 84 be regulorised and also further directed 
,. / ''1" . --,_ -- . \ t I c'' .. -' ~, \ 

hf!<( r~.;, ___ .- .. -~....,,, ' '\for the relaxation o:E the age. Mr. l"lathur also cited before 

~' :;.~\ i:·:;- :,_, . ~he case of L. Robert D 'Souza vo. ... 'I'he Executive Engineer, 

as 

'!•..-\.-I 

I ~' '• 

··f:' 

Sourthern r<.aih1ay and l".nother. Th is is a case of retrenchment 

under the Industrial Disputes Act and is not of much relevance 

as f<.ir as the question of regu l0ris,1tion is concerned. ·-:_ihe 

learned co1.ln~_;el for the second set of lersons has also cited the 

-~ase of Daily RC1ted ::asrial La1Jour employecl ·rnder P'Xr Dep2rtirer1t 

Vs. Union of India, reported in AIR 1987 SC 2342. ~heir 

Lordshi9s hove interpreted that the denial to casual labour of 

minimum pay in the [:)ay scales of regr.ilarly c;,rnployecl. wor}crnen 

amo 1.mts to E:·xploitu.tion of labour. The contention of the 

respondents of the second set of persons is th~t the fact 

th ·:it t:1ey 1,;cre ai:)pointed for .'.3 to 10 days in .::_1 month itcel£ -v.1as 

an exploitation and it continued for y~·ars tor:;1ether part ic11lar 1.y 

f:)r a period· of 4 to 5 yc.::cr:::. L'he c:.:tse of I .J. 0ivakar S£ Otl'E rs 

Vs o Government. of Arvlhra Pradesh ~ Ors, reportc:~d in 1982 _(3) SLR 

475 was c.lso cited. In this c,J.sc, Ho!l 'blc S'..lpreme court held 

th~~t thr' State Government h :ls the 9ower under ,~rt icle 162 to 

rcguLJ.ri.se the sc: rvices of the tem;)ora.ry employees. '.!:'heir 
. ' . J.,,... 4 

• . -t.C--1 ~- c I t:.A . 
Lordshi'~S t'.le plea CJ.(}'3.lnst. the rcg·.il:-iri.sation of. these 

temi?or,::iry em9loyees ')ut furthc::r d.in-.cted the P:,1bl ic Service 

C:orrunission to finulisc the li:;t of scler:tion on the basis of 

... /8 -
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the viva-voce tests conducted ·and mar~s assigned and forward 

the same to the Governr:1ent:. within b--10 months. They further 

directed that those w"ho are selected must be first appointed 

::icfore any outsider is here;;i fter a!) pointed. 

9. In the. case of Shankarsan Dash VE-:. Union of India, 

re9orted in 1992 (1) :3LJ 7, their Lordships held that the 

notification inviting applications merely amo1.ints to an 

invitation to qualified· candidate9 to apply for recruitment 

and on their selection they do not acquire any right to the 

.; ;~?:-~~~~~~:~-'.~~ ->.,:)0 st • 

/'.:-.,., \;.r- -~tate Gove'rnment is 
' "-. r - ' .• __ ,;:, .'//r~(.·.,._ '\· .. ~. 

i» ....:1 • . ·""· • \~ ~r 

i' if • • · ~£;'_·._._![ ~4 of the vaca

1

n
1

. cceiencs ~ However, it does not m?"/' that the 

\ib~ _. G~~;:,l~ 
1
::itq.te has ·the ~ of acting in an· arbitrary manner. , The 

. -- \~\~.::~: \.. - , · ::.-1·0->a cision not to fill up the vacancies has to be taken bonafide 
. . &·>_,, "-- <~ '~ /-
--- ./'ilp -...---cv ',-
' UR B~0. ,,_ __ _,.,_ ·for appropriate reasons. And 

- ~=""' . 

Unless the relevant recruitment rules so indicate, the 

under no legal duty to fill up -~~l or 

if the vacancies are available, 

the State is -bo:.ind to respect the comparative mer it of the 

candidates, <:lS reflected at the recr1.ii tment test, an:l no 

discrimination.,can be permitted. 

10. 'rhe words 11 re~J1_1L:i.r 11 and "regularisation" have been 

discussed at lenc;th by the Hon 'ble Supreme Cot~ in the case 

of B.N. Nagarajan ~ Others Vs. State of Karnataka ~ ofhers, 

re?orted in 1979(3) SLR 116. In para 5 on page 123, their 

Lordships have held that "the ·words "regular" or "regu.lar isation'' - -f . 
\ 

do_ not connote permu.nence. They are terms calculuted to 

condone any f)rocedural irregularities und are meant to cure 

only. such defects u.s ·are atrributable to the methodology 

follo~ed in making the appointments. ~hey cannot be construed 

so as to convey an idea o-f the nature. of tenure of the 

r~~;···· 
l 

' 
i\ appointments." 

( 
Their Lordships have on page 124 further 

referred to the Judgment of Hon 'ble S!.1preme Co~rt in 

Nangundappa 1 s case where it was held that 11 if the appointment 

itself is in infraction of the rules or if it is in violation 

I 

of the prov.isi0ns ·:)f the Consti.tu.tion illegality cannot be 

regularised. Ratification or regularisation is possible ot -

an :1ct which is \·:i th in the pow.:·r and province of the authority 

.. ~/9 
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but there has been some non-compliance with procedure or manner 

vlh ic11 cJ oes not •:JO to the root of the ap:;mintment. Regular is at ion 

c,:.mnot be said to be a mode of recruitment. TO ar::cede to_ s11ch 

a :;iroposition would be to introduce a new head of ap;iointment 

in defiance of rules or it may have the affect of setting at 

.nG.1.lc:ht the rules. 11
· 

11. In the cu.ses in hand, '.oJrittcn examinutions were held 

in 1988/89 u.n:J. the interviews were held in September, 89 and 

the panel/select list was ulso prepc:l.red and was for\-iarded to the 

1" Government for approval. At ,Jaip'J.r, the Doordarshan ·was 

· ........ 

.,.; 
)ltsta:-:ilished sometime in 1987 /88 and the matter of the regulari-

· sc.tion of the staff at Delhi and other plu.ces was cons ii ered 

case 

563/85), Principal !3cnch approved the scheme. 

coansel for the other set of applicants has referred 

9 of the Scheme ,;..1s issued by the Director General, 

r;ioordarshan on 9 .6. 92 after approval by the Princip~l Sench 

-¥.tl:J.ich provides that "till all the Casual Artists ir! a particular 

category are regularised, no fr~sh recruit~ent would be resorted 

to by Kc~ndra concerned." ·rhe:-f have argued th,1t in accordance 

with this :;:ir~vision, the claims of the officic:i ls who were 

workinc_;; on.contract basis had to be consi.··lcred for rec,:<ularisation 

first and ap~ointment through fresh recri.1itment co~1ld be m.:tde 

only in respect of vacancies which remu.in unfilled through 

regularisation. We are unable to agree with this contention. 

jThe restrictions in para 9 of the ~:>cheme ibid is only th2!.t- no 
I 

:fresh recr~iitment would be ~~~£!:.~~-to. In this case, the 

I 
.. 

recr1itment action he.id started much earlier 2nd in fact,' \·1ritten 
I 

'exu.mina.tion u.nc3 interviews had also been held u.nd the list of 

poinels h2d not 'Jeen published in view of the interim order 

issuE·d by the Tribunal •. It is, th1.is, not a c:J.sc of n:sorting to 

fr0sh rccrJ.itment. The af)pointn~ent of those who had been se le.cted 

on the basis of the examinilti.on held in August/Septcmber,89 is 

••.• /10 
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thus not hit by this provision in the Scheme. Moreover, only 

the question of regularisation of the employees was ther_e before 

the Principal Bench and no matter \·1as pending relating to _any 

examination conducted in 1988 or interviews held in 1989 or ·of 

the 0ersons selected in l989. Thus the judgment is silent in 

the m2tter of a:;:>?ointment to the persons selected as the 

question of examination, interviews and selection was not 

considered qua the regularisation. 

12. Applic~·mts v-iho have '.'Jeen selected in 1989 are having 

'·-<- ) 
·some vested right to; cons i'-"er i . for ·ar>pointments.--= A hone 

'· ,.,.- t-' 

( :"".;_' . 

was crcnerated in their minds that they have bctf.: sel~cted and 

nOh' they will be appointed by thE":~ Government. 3y subsequent 

reguL:trisation proceedings the. euphoria genE~ratt::d by selection 

has ;>roved a mirage. Further [X)int is whet.her a person 

of such person if it is to be done can it be at the cost of 

the persons who have already been selected un:::'l. who have faced 

tht<.' written· test an:-:1 viva· .::in~l thereafter car.ie ~-the merit list. 
'Ci 

Nu:-:1ber of persons who ,,,ere wor 1dng on a coni:ractual basis might 

have been selecte'l .:is they have also .:qpeu.red.. 

13. In the light of the Juc'lgments referred to a'::>ove, ·we 

are of the view thQt 

written ·exa.mindtions, viva and thereafter selected :in the year 

1989 have ')re ferentia 1 right of CJ.p~ointmen ts over. those pe_rsons 

~
ho h::ive not undergone the process of selection, viva and who 

'.)Uld not prove their merit. ~-rumane considerati9n is also 
/ 
·
1 
necessary for the persons who have worked, may be for 8 days or 

I 
l,10 days in a month for so.me yeu.r.s,. have a right to be considered 

. I 

'for fut1.ire af:);)ointments and regt1lar isation and ;..1e are of the 

opinion thdt the cases of regulari5ation should also be 

cons:L·'lered ancl if the vacc.rncies occur in Eut 1.ire and if any 

vac3ncy rem2ins ilfter qiving a9~ointments to the selected' 

candide:1tes then th-2 such persons should be reguLJrised under 

the Scheme approve:c1 by the Principal 13ench. 

• •• /11: 
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14. Wq accept the first set of u.pplications (O .l\S No •. 

462/91 and No·. 453/92 and direct that the a9plicants in these 

O.As who have been selected in 1989.should be given a 
J 

preferential treatment in t0e matter of appointment and' they 

should be appointed immedL1te ly against the vaca.nc~es and. if 

ahy vacancies remain after filling the posts from the selected 

,~/~:y~~~~-:'··:-::.:Z .. ersons, the persons who are to be reg1ilarised under the 
;•· ·'.'\, r'- '• ,, A/<-:.f s¢peme may be regularised. 

t;,fr ct~.~-·, ... 
·r 2:'( ·: _.,, l!f consideration .of the others may also be done,. if possible, by 

If any vacancies still remain, the 

! 

J~~t i::.;:;·:~ - riel'~~:".ling·the age limit and making other rel.:J.:xati::m which may 
/ ·~\ 

.:\~~~'.\l.1';;z;-...- ~- -<:'y ... -:.~·'b;/ necessary in the light of the creation of the Doordarshan 
· ' • £? BEN,~'.-, ' . .-/ 

· :<~~;,,;~-:~-;;;,;_·., Centre at a late stage at Jaipur. 

No orders as to.costs. 

c • 

3 .B • MAHAJAtY ) 
Administrative lvlember 

.. ~.· 11 GPA" 

IC D • L. !•,1EHT A ) 
Vice-·.:.=hairman 


