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17. O.A. No. 391/89

OF PARKASH :  applicant
Mr. 5.P. Sharma . : Ccouansel for the applicant.

VERSIS

TNION OF IWDIA X ORG

:+ Respondents.
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Mr. R.N. Mathur

CORAM:
Hon'ble Mr. Justice D.L. Mehta, Vice-Chairman
Hon'ble Mr. 3.8. Mahajan, Administrative Member.

PERR HAON'SBLE FMR. JUSTICE DL,L, MLHTA, VICZE-CHAIRMAW:

In O.A. No. 462/91, Lokendra sSharma Vs. Jnion of India

. o . L . 5 P
and O.A. No. 453/92, Sanjeev umar Sharma Vs. Jnion of Indila, the

o~

apvlicants submitted that theyv had passed in the written
examinstion f£or the posts of Floor Assistant/Production Assistant

in the Doordarshan Xendra, Jaipar and had 2lso apo=arcd in the

T T Interview for the posts in auagist/September, 19989 but thereafter

RN

N
mthfv ad nont oeen anpointed to the post. Some unsuccessfal
ALY . ’
candidates filed the 0.1, sos. 733/82 to 742/89 in which they had
\ L] . .

s

o , , .
prayed that they sho1ld be allowed to continue on the post o
Flﬁbr Assistants etc. The stay order was ilssucd by the Tribunal
3 -/ _
=that aprointments shall e subject to the final ountcome of these
0.As. The resyondents have thereafter keot further proceedings

D]
o~
for aovsnointments in abeyance. The aonplicants in these 0.AS

)

ave soight directions to resonondents to appoint them on the”

basis 0f the resualt of that selection. In the remaiqiné 15 O.as,
the applicants have vrayed for their regualarisation on the posts
on wihiich they were workiﬁq on contract basis. Thus, we are haviag
two sets of C.Aas ~ in the one set of Q.As, the cases 2f£ the
applicants ~ ﬁokenﬂra Shorma and 3 anjeev Kamar Shorma fall aﬁd

in the second set the remainina 15 0.aAs.

2. Brief Eactﬁ of the first sct of cases is that the
resoondents lssued a notification in 1987 Ffor various posts in
Doordarshan Xendra, Jaisur, inclading Ploor Asslistants, Production
Assistants etc. Written examinations For the same were held and
the applicants passed the written exzinination. Thereznfter, the

‘interviews were held in hagust //Seotemder, 89. aoolicant- Lokendra

.../3



Sharma has stated that resoondents preparad the list of

successful candiiates in which, azcording to him, his nane

(L

=

stands at serial no. 1. ‘The Government was consliering abouat
recgularisatinn, as siuch, the sanel was seﬁt for the aporoval

of the Ministry. Applicant's case 1s that the 2ersons whose
crhses are beling considered for regularisation are not at all
Veligible for the same a&s they were working on contingency basis
or contractaal basls for some periond in everf month but in

no cese exceeding 100 to 120 days in a year. At the instance

of those sich persons, the litiguation has started which resulted

N

in the »assing of the stay order that any anpointment made on
any of the posts will be subject to the decisiondf those

’!)plications.Th@ resnondents have kept in abeyance the
apoointments and are awaiting the orders of the Zourt. On
behalf of the respondents it was saomitted thait examinations
were ‘held, interviews were also held, the 9nanel list has not

been declared and no one has a right to get an appdintment.

- The .other set of applications relates to the regulari-
Oy

wation in which it has been stated that they are working since

P

“ﬁﬁ/l@ﬂ@ and they have worked for a pretty long time and,
sach, they should be regulnarised. Similar matters were
Pend ing at the.Central administrative Trivanal, MNew Delhi in
“the case of anil Mumar Mathur Vs. hirector General, Toordarshan
(O Wo. 563/86). Birections have been given by the Principal
3ench in that 0.A. on 14.2.92 that the scheme prepared by the
Covernment f£or the regalarisation of canididates shoald keep
certain additional aspects in view which have been referred
in para 7 of the Jalgment. The Shheme for reculurisation has
-thereafter been issued »y the Governmenf and the copy of the
same has also been submitted before this 3ench. Production
Asgsilstants, Floor Assistants etc. were apoointed on,contractual
basis generally for & to 10 days in a month. However, the
avpointment was recular in character to this extent that most
of them used to gét the agoointment every month and in some

.o/t



cases, the persons had completed 120 days in a year. It was
submitted by this set of nersons who are seeking regiularisation

that the scheme has been vrepzared by the Covernment and approved

Kendras which were established

1

vat a later stage. In the midst of arguments, directions were

SV
_\'2“ . .

//the Government then he should £ile separate 0O.n. or take any
action according to law and in these cases the matter cannot be
considered abhout the correctness of the scheme. Theywere also

. . - fT
at liberty to apoeal to the 3Supreme Court if they have~ a cause

fﬁ against the scheme preparcd under the directions of the Hew Delnhi
. '
| ) - 4
' : 3ench of the Tribunal by the Government. ﬂil
4. 3efore us only the guestion for consideration is

whether the persons who have applied, appeared in examination,
passed the written test, abvpesred in interview and thereafter
selected and empanelled (although the panel has not been
‘published) have a better right of appoilntment than the persons
claiming regalarisation. PMr. $.X. Jain, appeared on behalf of
the applicant, Lokendra Sharma, has cited before '1s the case -
- .
Baij Math Vvs. State of Rajasthan & COrs (reporteﬁ&in 1989(1)
RLR 183) decided by the Division 3ench of the Rajasthan High
Zourt in which it has ween held that the sclected candidates
- RIS
: : L
have a preferential richt of apoointment over the non-selected
teachers and issued the directions that if the appointment to
P T - the duly selected petitioners have not Se¢en ~iven the appointment
will be forthwith c¢iven.
5. In the case of State of Rajasthan Vs. Rajendra Kamar
© Rawat & Others, reported in 1949 suvp. (2) 3CC 258, in para 8,
their Lorshipns have held:
"In the event of their being vacancics in the sanctioned
posts the same woald be available to be f£illed up under
2ule 30. It has to be taken note of here that seven
of the Legal assistants were recruited in 1982 under
Rule 30 and have beren continuing with the periodic
approval of thce Pablic Service Commiszgioson. The ruale
nowhere contemplates regularisation of such recruitment.

Under Rule 30 the appointments are bound to terminate
in the event provided in the provizo of the riale.

e /5



Therefore, their con+inulnC€ was not correct. The
State Covernment shall tale immediste steps to £ill
1D the vacancies as required under the rules by sending
the requisition to the Public Service Commission. On
the basis 0f the determination of the exact number of
vacancies, the State Government will have also to
reqiire the Pablic Service Zommission to recruit f£or
the remaining vaczncins. Jntil such recruitment is
made, the seven Legal Assistants who have neen continuing
from 1982 and are not parties to the procesdings may
continue. For the remaining vacancies (after the
reserve list is exhausted) the 3tate Government is
directed to aproint cut of the persons who were already
in service and whosz services have Deen terminated
following the rule indicated by the Hich Court, namely,
those whd have ovat in the mavimim perind of  scrvice
shall be preferred. The State Covernment shall sand
the requisition £o the Public Service Commission without
delay and we dircct the Public sService Commission to

N give priority to make the selecLlon as early as

. possinle. The judgment of the iigh <Court 1s modifisd.
e State Governmant shall make temporary appointrment
as divected above within four weeks.”

}%}om tho perusal of the Judgrent, it is clear that their Lord-

u\ohl)o waere of the view that the rule nowhere contemplites
oy . _ ,
regurlarisation of such recraitment. Thercfore, the continuance

of rhe non-gselected oersons is not correct and the State was

m

difected that the selected sersons should be appointed. However,
rther Qircctions wvere oilven that till the anaointments are

'

made o Ieasl assistants may e alloverd to continae looc™ing to
£he fact that they are continuing on the pont Lrom 19472,

. JAain 1lso cited the <.

"

se of Pritam Zingh.Vs. State

@)
a

of Pinjan % Others, reported in 1987 (Supp.) v2C 537. Their
< Lordshinsg directed that the termination of services of the

appellant when regular had became availlable is not open to

chiallenge. Mr. Jain has also citoed the case of T.CZhindran

cillad % Others Vs. Stite of Yerala, reoorted in 1437 (Lapd.)

SO0 /12, Hon'Hle Supreme Zourt Airccted until o oo lected

candidate is able o jola the nost to which he 1s sclected
the athoc emplovee vho is now working in any ost shzll continus

in thot post. Direction were firther oiven that the ace limi

t

relaxation be given to the condidates vho have neen discharged

con ascoint of aopointment ©f the regilar selectsrd caniidizes.
In the case oL K. e sh el Vi, state of ierala, yeooorked in

1928 (2) sbLi 773, the von'blo Duaorome Toart dealinod so intorferc

P
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now availemico.  In

L.

the- cance ok Sbite of flaryann ¢ Sthors Vs. Plara Zingh & Cthoro,

reorted in JUOoA4997 (&) oo A7o, Zoart h luia
he oaddelines dn the matkter of Their Lordships

mav sometimes oall for an adhoc oy tenporary o olntment £©C be

madie . In such o sitaation, effort shoull e o reolace

. oan adnoc//temporary oy a regularly selected emplovee as early’

L

as oossible.  Sach & tewmporary enployee may also compete along

with cthers for such reguler selection/appointment.

1;elccted, well and cood, mut 1f he does not, he muast give way

n-)

‘to the regularly selected candidste. T a;pvzvﬁﬁcwt oL the

Q‘
O

reqularly selecte andidate cannot e withheld or kept in

abeyance for the an adhec//temporary emplovee.

N = : “ e g~ e ey e e R I S 1 N ~ 7 ~eyt ] -
Thus, tha case © enalarization stands on inferior footing

cagse

of Zuarendra Zamar Cyvand Vs, State of Rajasthan % Anr., reporgad

in 0 1992(5) U 293, the Hon'hmle Supreme Zoart uphold the

[
i

h Court and held thot  the regulax

T

t~t

selected ‘)F-‘ruC)nS naves a preferential

service over the oecrszons who olailia Joqu1ari:atioﬂ« Stute oFf

Rzjasthan was theres

- ey vy A b e e A - . T . . . o e
enployeas sympathetically : JNANEY: canle the pur:zcse

of reculzsrisation.

annli unt, Hon'onle Dapreire: Couwrt has olven the

o
=~
o]
%
i
e
[
.‘:i‘-
ot
\.)

e orocess of Tommissions, electnion doards or obherwise.

Hhan one Uhoazan! saustitusod onthors vho were recriited in

190182 onvards., ey wore atlooed 2o aonear b ore the DR
O O T 30 - - [ IR s " —made . o~
o oout oD Loem 23 coervsons verce scleckted.  Tho QJff Lon - as

e 2 o S



vhetlte r the direct recraitment should be allowed o continue
particularly when the guestion of regularisation of the
substituted teachers is under considegation. Az an interim -
order, the Hon'bhle Supreme Court directed that regularisation
matter may e considered before making direct recruiltment and
some directions were given by the Hon'ble 3upreme Court in the
matter of regularization of teachers who have put in 5 years
of service.
8. On nehalf of the respondents, Mr. R.N. Mathur sabmitted
the case of Nr. A.K. Jain and Others vs. Jnion of India, reported
- in 1997 (Sunp) SCC 497. The Hon'ble Supreme CZourt directed

kthat the services of the oersons who were appointed on adhoc

N \\ N . \ 3 i
- /}x\oa51s upto Octoner, 84 be regularised and also further directed
T4 ) N

) . . . P
A ‘For the relaxation of the age. Mr. Mathur also cited before us
i .the case of L. Robert D'Socuza V<. The Executive Engineer,

Sourthern Railway and Another. This is a case of retrenchment

under the Industrial Disputes aAct énd is not of much relevance
as far as the quéstion of regularisation is concerned. The
learned counsel for the second set of sersons has also cited the
‘ééase of paily Ratéd Zasuaal Labour employed ander PIT Departwent
Vs. Union of India, reported in AIR 1987 52 2342. 'Their
Lordships have intervreted that the denial to casual labour of
minimam pay in the pay scales of regularly emploved worikmen
amounts to exploitation of laboir. The contention of the
resoondents of the second set of persons is that the fact
that they were appointed for 3 to 10 days in.u month itself was
an exploitation and it continued for years together partiéularly
£or a ?eriod'of 4 to 5 yexrc. The case of I.J. Divakar % Otrers
VS Gévgrnmenttdf andhra Pradesh % Ors, reported in 1982(3) SLr
475 was also cited. Iﬂ this case, lon'ble 3Supreme Court held
that the State Government has the Dower undcer Article 162 to

v ‘ regularise the ’‘ssrvices of the temporary employees. Thelr
4 J -
. . ejets . N
Lordshins the plea against the regualarisation of, these
temporary employees Yut further directed the Public Service

Commission to finalise the lizt of sclection on the basis of

«../8



the viva-voce tests conducted and marks assigned and forward;
the same to the Government within two monfhs. They further
directed that those who.are selected must be first appointedl
before any outsider is hereafter anpointed. '
9. In tﬁe_case of Shankarsan Pash Vs. Union of India,
reported in 1992(1).5LJ 7,'their Lordships held that the
notification inviting applications merely amounts to an
‘invitation. to quélified'candidates to a@ply for recruitment.

and on their selection they do not acguire any right to the

e, POSt. Unless the relevant recruitment rules so indicate, the
RSN ,
jﬁtate Government i under no legal duty to £ill up

N1 or

AR

: ;ﬁ%\of the vacancies. However, it does not még% that the
/St%te has -the iicenCe of acting in an'arﬁitrary manner. . The
/>§§é cision>not to fill up the vacancies has to be taken bohafidé
*: £or approp;iate reasons. And if the vacancies are availlaple,
tﬁé State ié-bound t0 respect the compafatiVé merit of the
candidates, as reflected at the recruitment test, éni no
discriminatiénnéan be permitted.
10. The words ”regulér" and "regularisation" have.been‘”“
diszcuszed at length By the Hon'oble Supreme Court in the case
of B.N. NMagarajan % Others Vs. State of Karnataka & Others,
reported in 1979(3) SLR 116. 1In para 5 on page 123; thelr
o Lordships have held that"the words "regular" or “régulggisation“,
do. not connote permanence. They are terms calculated ts
condone any procedural irregularities and are meant to curé
only. such defects as are atrributable to the methodology
followed in making the appointments. They cannot be construed

so as to convey an idea of the nature of tenure of the

; appointments." Theilr Lordships have on page 124 further

i referred to the Judgment of Hon'ble Supreme Court in

; Nangundapﬁa's case where it was held that "if the appointment
itself‘is in infraction of the rules or if it is in violation
of the provisinns of the Constitution illegafity cannot be

" regularised. Ratification or regularisation is ,r_)ossi'r)le:_o:’:"L
an act which is within ﬁhe power and province of. the authbrity

.eo/S



but there has been some non-compliance with procedure or manner
which does not go to the root of tﬁe appointment.. Regularisation
cannot be said to De a mode of recruitment. To accede to such
a oroposition would be to introduce a new head of appointment
in defiance of rules or i£ may have the affect of setting at
-naucht the rules.":
11. In the cases 1n hand, written examinations were held
in 1988/89 and the interviews were held in September, 89 and
the panel/selept list was also prepared and was forwarded to the
» Government for approval. At Jaipur, the Doordarshan was
«
ﬁ‘btablisbed sometime in 1987/88 and the matter of the regulari-
"sation of the staff at Delhi and other places was consilered

the Principal Bench vide Judgment dated 14.2.92 in the case

Anil Kumar Mathur Vs. Director Generazal, Doordarshan
No;'563/§6)5 Pripcipal Bench approved the scheme. The
arned counsel for the pther set of applicants has referred
o para 9. of the Scheme as issued by the Director Ceneral,
Doordarshan on 9.6.92 after approval by the Principal Bench.
—j&ﬂxh provides that "£ill all the Casual Artists in a particular
category are régularised, nolfresh recruitment would be resorted
to by Kendra concerned." They have argued that in accordance
with this orovision, the claims of the officials who were
i working on contract basis had to be considered for reqularisation
first and appointment through fresh recraitment could be made
only in respect of vacancies which remain unfilled through

regularisation. We are unable to agree with this contention,

iThe restrictions in para 9 of the scheme ibid is only that no

|
fresh recrualtment would be resorted to. In this case, the

recruaitment asction had started much earlier and in fact;.written
I"e:»<amina’t:ion and interviews had also been held and the list of

p/» succesaful candidstes nhad also been nrepared lthough the
manels had not been published in view of the interim order
issued by the Tribunal. It is, thus, not a case of resorting to
fresh recraitment. The appointment of those who had been selected
on the basis of the examinapion held in august/September, 39 is

0
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tﬂus not hit by this provision in the Scheme. Moreover, only

the question of regularisation éf the employees was there beforell
the Principal Bench and no matter was pending relating to any
examination conducted in 1988 or interviews held in 1989 Sr'of
the oersons'selected in 1989. Thus the judgment is silent in

the matter of appointment to thel Persons selected as the
guestion of examination, inte;views and selection was not

: - considered qua the regularisation.

12. . ‘Applicants who have Deen selected in 1989 are having
e
‘some vested right to consider® . for -appointments. _ A hope
e
' I'd

AN

was cenerated in thelr minds that they have bqiﬁfselected and

now they will be appointed by the Government. 3y subseguent

reéularisétion'proceedihgs the euphoria generated by selection
has oroved a mirage. Further point is whether a person
performing contract wori for 1Q dgys in a month or so can be
;. said to be holding a civil post and vhether the regularisation

of such person if it is to be done can it be at the cost of

the persons vwho have already been selected and who have faced
the written test and viva and thereafter came ﬁﬁ the merit list.

' X
tumber of persons who were working on a contractual basis might
have been selectel as they have also appeared.
13. In the light of the Judgments referred to adbove, we

0 f\\

are of the view that the persons who have appeared’?n the
written examinations, viwva and thereafter selected 'in the year

1989 have oreferential right of appointments over those persons

o have not undergone the process of selection, viva and who

jould not provetheir merit. ‘“umane consideration is also

,necessary for the persons who have worked, may ve for 8 days or
! .
llO days in a month for some years, have a right to be considered
= Wfor future apoointments and regularisation and we are of the
opinion that the cases of regularisation should also be
considered and if the vacancies occur in future and if any
vacancey remains after giving appointments to the selected™

candidates then the such. persons should be regularised under

the Scheme approved by the Principal Rench.
‘ . oo./l‘lt
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14, We accept the first set of applications (O.As No;'
462 /91 and No. 455/92 and diréct that the applicants in thése
0.As who have been selected in 1989 should be‘given a
preferential treatment in the matter of appointment andfthey
should be épéointed immediately against the wvacancies ahﬁ‘if

any vacancies remain after filling the posts from the selected

T TTEEN T s persons, the persons who are to be regularised under the

ey .
N

.éﬁpeme may be regularised. 1If any vacancies still remain, the

Iy consideration of the others may also be done, if possible, by

rel{$iing the age limit and making other relaxation which may
X :

RO L . . .
BN .ibeg necessary in the light of the creation of the Doordarshan
Centre at a late stage at Jaipur.

"Wo orders as to costs.

c \p ‘ ' ‘.K - ety
=t —
( 3.3. Maragay ) | ¢ D.L. MEHTA )

Administrative Member Vice-Chairman
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