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IR HON'3LE MR. JUSTICE D.L. MEHMDA, VIZE-CHAIRDAN:

In O.a. No. 462/91, Lokendra sharma Vs. Jnion of India

~
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and C.A. No. 453/92, Sanjeev Humar Sharma Vs. Union ofqggiia, the
. ' a0

applicants submitted thalk they had passed in the written

.

examinstion for the posts of Floor Assistant/Production Assistant
in the Doordarshan Zendra, Jalvur and had 2ls2 annsared in the
interview for the posts in Aagist/September, 1989 but thereafter

they had not oeen appointed to the poct. Some ansuccoessfinl
I . .
NN

idates filed thce Q... #Ds. 733788 to 742/89 in which they had
Y ayed tﬁat they shni1ld be allowed ko continue on the post of

Floor Assistants etc. The stay order was issucd by the Tribunai
that apsointments shall be sunject to the final outcome of these

‘ . 2 D) 0 B -, .
0.A8. ‘The res»ondents have thereafter kent fuarther p;gceeﬂlngs
2

N

for annointments in abeyance. The aoplicsnts in theose O.A8

have soaght jirections to reso»ondents to appoint them on the

~4
pasis of the resalt of that selection. In the remaining 15 O.ias5,

the applicants have vraved for their regul,

7]

{

Q

risation on the posts

7]

is. Thus, we are having

u

on which they were working on contract bas
two sets of 0.A3 ~ 1n the one set of 0.4a8, the cases 2f the

applicants - Lokendra 3h aoma and 3mjeev Xamar Sharma fall and

-

n the second set the rsmaining 15 0.as.

Srie £ facts o

|49
~

-he fTirst cot of casos is that the

jani]

t

res»ondents issued a notificaticn in 1987 [{or various posts in

noordarshan Xendra, Jaiour, including Ploor assistants, Prodaction

Assistants etd. Vritten evaminations for the same were held and
the applicants paszsed the written exmnination. rhereafter, - the

interviews were held in August/Scotember, 29. azonlicant- Lokendra

.../3
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Sharma has stated that rGS)onﬂeﬁts prepared the list of
suceoessful candidates in which, according to him, his name
stands at serial no. 1. The Government was consilering aboat
regularisatinn, as suach, the panel was sent for the aposroval
of the Ministry. applicant's case is that the »ersons whose
cases are being considered for regularisation are not at all
eliginle Ffor the same as they were working on contingency basis
or contractual vasis £or some perind in ever? month out in
no cese exceeding 100 to 12C days in a year. At the instance
of those sich persons, the litigation has started which resulted
in the wasszing of the stay order that any asoointment made on
any of the posts will be subject to the decisionbf those
annlicat ions.Thé respondents have kept in ébeyance the
aphrointments and are awaitinc the orders of the Tourt. On

behalf of the resonondents it was submitted thit examinations

vere held. interviews were u1lso held, the panel list has not
.Qpeen declared and no one has a right to get an appointment.
k{éw The other set of applications relates to the regulari-
tion in which it has been stated that they are working s?nce
1937 /1938 and they have worked for a pretty long time and,
as such, they should be regularised. Similar matters were
pending at the Central aAdminigtrotive Trinunal, *tew Delhi in
- the case of xnil ¥umar Mathur Vs. Director General, Toordarshan
(0A ¥Mo. 5563/86). pirections have bren given by the Principa
3ench in that 0.4. on 14.2.392 that the scheme prepared by the
Covernment f£or the reguluirisation of candidates should keep
certain additional aspectsz in view which have teen referred
in para 7 of the Judgment. The scheme for recularisation has
t thereafter been issued »y the Government and the copy of the
samc has also been submitted before this 3ench. Production
ﬂ Assistants, Ploor Assistants etc. were apoointed on contractual
basis generally for 8 tollo days in a month. However, the
avpointment was recgular in character to this extent that most
of them used to gét the aporolntment every month and in some

... /4



cases, the persons had completed 120 days in a year. It was
submitted by this set of persons who are seeking regularisation
that the scheme has bheen drepared by the Government and approved
by the Princiosal Bench withouat taking note of the local
conditions of other Doordarshan Kendras which were established

- at a later ztage. In the midst 0oF arquments, directions were

\
{
N {
(
\

P civen that 1if any one wants to challenge the scheme prepared by
' i
o jtha Government then he should file separate 0Q.A. or take any

/

* (—:
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oy
=
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action according to law and in these cases the matter cannot be

T
,/:O
~.

considered ahbout the correctusss of the scheme. Theywere also

et linerty to apoeal to the Suprame Court if they

acainst the schenme preaosrcd inder the directions
3anch of the Tribunal by the Government.

4. 3efore us only the question for consideration is
whether the persons who have applied, apveared in examination,
nassed the vriltten test, appeared in interview anid thereafter
selected und empanelled (although the panel has not been
published) have a better right of appointﬁent than the persons
claiming regdlﬁrisntion. Mr. S.X. Jain, appeared on behalf of

the aj»dlicant, Lokxendra Sharma, has cited before '1s the case -

Balj Math Vs. State of Rajasthan % COrs (reported in 1989(1)
RLR 183) decided by the Division 8ench of the Rajasthan High
court in which 1t has been held that the sclected candidates
-
have a preferential richt of apnointment over the non-selected
teachers and issued the directions that if the appointment to
the duly selected petitioners have not 9cen «iven the appointment
will be forthwith given.
5. In the case. of State of Rajasthan Vs. Rajendra Kamar
Rawat % Others, reported in 1949 Zunn. (2) 302 258, in para 8,
. their Lorshins have held:
"In the event of their meing vacancies in the sanctiloned
posts the same woald be availlable to be [illed up uander
Ruale 30. 1t has to be ta%en note 0f hers that seven
of the Lacal assistants were recralted in 1982 under
Rule 30 and hwe bren continuing with the periodic
approval of the Pablic Service Cormmisgion. The rule
novhere contemdlates regularisation of such recraitment.
Inder Rule 30 the appointments are bound to terminate

in the event provided in the »roviszo of the rule.

.../



herefore, theilr continuance was not correct. The

tite Government shall ta'we lminediaste steps to £ill

» the vacancies as required under *he rules by sending
the ruqu*SLt on to the Pubnlic Service Commission. On
the basis of the determination of the exacL nuamoer of
vacancies, the State CGovernment vill have also to
reqiire the Public Scrvice Commission to recruit for
the remaining vaczancies. Until such recruitwent is
made, the seven Legal Assistants who have neen continuing
from 1982 and are not varties to *he proceedings may
continue. Ffor the remaining vacancies (after the
reserve list is exhausted) the 3tate Covernment is
directed to ap»noint ocut of the persons who were already
in service ind whose services have bren terminated
following the rule indicated by the Yigh Court, namely,
those vwho have put in the maximam period of SPrVige
shall be preferred. The 3tate Covernment ehall send
the requisition to the Public Service Commission withou
delay an? we direct the Public Service Commission to
give oriority to make the selection as early as
possinle. The judgment of the Hicgh Court is modified.
The 3tate Government shall make temporary appointment
as directed above within four weeks."

From the perusal of the Judgrment, it is clear that their Lord-
shins were of the view that the rile novhere contemplates

. . . 3 ; .
regularisation of such recruitment. Therefore, the continuance

of the non-selected versons is not correct and the State was

g

¢ appointed. However,

i

directed that the selected o2ersons should
further directions were ¢ilven that till the avoyointments are
made the Leagal assistsnts may s allowed to contirnis looking to

the Efact that they are coantinuing on the post from 1982,

)4 5. r. Jain also cited the case of Pritam 3ingh Vs. State

of Panjab % Others, reported in 1987 (Supp.) 572 A37. Their
Lordchips ﬂirected that the termination QE services of thel
appellgnt when rcéular had becaone available iz noc open to
challenée. Mr, Jain has aiso cited the case of 7. handran

)

L]

.

1lai % Others ¥s. Otate of Kerala, reoorted in 1987 (Bupo.)

STC 612, Yon'hls supreme Court Airected until » seleckted
candiltote ie anile %0 ioid the ost o which he s solected

the athoc emdlovee vho is now working in any npoch sh-ll continue
in that post. wirection were Fairther dven £hat tre ace Llisig

relavation e civen t£o the candidates vwho hove ocen discharged

on accoint 2f£ agpointment of thoe regilar selected cindidates.

P

In the case of Y, 3uresh umair Vs, State oFfF irala, reported in
1928(2) SLR 773, the fon'iblc suprere Tonrt declined to interferc

aciinst the terminction o1ders of kEcmpor-xy cnployecs on khe

ees/D



grouand that regulzr selected candilates are now availlable. TIn
the case 0f Jtate o8 ilaryana x Othoers Vs. Plara Zingh % Othon..
resorted in JUT 1992 (5) 22 179, Hon'ble supreme Coart has Laid

Fae gaidelines in the matter of regularisation. Their Lordships

y1lar recruitnent

O

hell thot the normal rale; of course, is re

throach the Drescriosed agency dut exigencies of administration

-

may sometimes coll for an adhoc or temporary appointment to be

By
made . 1o sach o sitootion, effort should always be to reolace
such: an adnoc/temporary by a regularly selected employee as early’
as 20ssible. 3Sach a temporary emplovee may also compete along

ol

witih others Eor such regular selection/appointment. G¥Lhe gets

5

Selected,‘well and.good, but if he does'notl he mustig ve vay
to the régﬁlarly se lected candidate. The appointment of the
reqularly selected candidate cannot be withheld or kept in
avevance for the sake of such an adhoc/temporary emplovee.
Thus, the case of regularisaﬁion stands on inferior footing
that the. cases of the r@gularly selected persons. In the case

of Surendra fumar Gyvani Vs. State of Rajasthan x Anr., revorited

}_l.
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he Hon'ble Supreme Court upheld the

.

dament of the Rajasthan High Court und held thet  khe regularly

. 1 s . .
persons have a preferential right to be{!ﬁntlnued in
over the persons who claim regularication. State of

asthan was thereafter directed to consider the cases oFf the

<l ‘ ' e . :
r@g%ployees gympathetically as far as practicable for Tne purpose
A .
oo ,,f/ . oo .

;/of regulzrisation. Thus, in both the cases, cited by the

applicant, Hon'!ble Supreme Court has gilven the prefevential

Comiien treatment to . .the regularly seledted persons selected through

the due process of Commissions/Selection 3oards or otherwisze.

7. On behalf of the persons representing thosze who are

"claiming regulerisation, the caze of all Manipur Regular osts

i

Vacancies Substitube feachers' ascociation Ve. State of Manipar,
reported in 1991 3aop. (2) 377 643 was cited. Thore were more
than one thousan? substituted teachors vho were recruitcod, in

P

981-82 onwards. [hey were allowed 20 aovnear hefore the DRC

[

and ok of them 223 ocrsons were selected. The gquestion. was

o e : e /7
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whette r the direct recraitment should be allowed to contiﬁue
particulorly vhen the guestion of regularisation of the
sabstituted teachers is under éonsideration. Az an interim
order, the Hon'hle Supreme Court directed that regularisation
matter may De cqnsiﬂeredfoefore making direct recruitment and
some girections were aiven by the Hon'ble Supreme Court in the
mattef of reqularisation of teachers who have put in 5 vears

of service.

8. On wehalf of the respondents, Vr. R.N. Mathur submitted
the case of Dr. A.¥. Jain and Others Vs. Union of India, reported
in 1987 (Supp) SCC 497.  The Hon'nle 3upreme Court directéd

that the services of the nersons who were appointed on adhoc
basis upto Oétober, 84 be regularised and also further directed
Eor the relékapion of the age. Mr, Mathur also cited before us
the case of L. Robert D'Souza Ve. The Executive Engineer,

Sourthern Raillway and Another. This 1s a case of retrenchment

under the Industrial Disputes act and is not of much relevance

.as far as the guestion of regualarisation is concerned. The

learned counsel for the second sct of persons has also cited the
s

case of Dailly Ratéd Zasual Lawour employed inder P3T Department
Vs. Union of India, reported in AIR 1987 52 2342. 'Their
Loréships have interoreted that the denial t£o casual labéur of
minimum pay in the pay scales of regularly employed workmen
amonnts to exploitation of labour. The contention of the
resoondents of the second set of persons is that the fact

that they were appointed for 3 to 10 days invu month itcelf was
an exploitation and it continued for vyears together partiéularly
for a period of 4 to 5 yeirc. The case of I.J. Divakar & Otrers
Vs, Government of andhra Pradesh & Ors, renorted in 1982(3) SLR
475 was also cited. In this case, lon'blc Supreme Cburt held
that the sState Government has the power under Article 162 to
regularise the 'ssrvices'bf the temoorary employees. Thelr

' 1
i ofer el . . .
Lordshins the plea against the regualarisation of, these

temporary employees “ut further directed the Pablic Service
Commission to finalilse the list of sclection on the basis of

oee/B



the viva-voce tests conducted and marks assigned and forward
the same to the Governmert within two months. They further
directed that those who are selected must be first appointed
i

before any outsider is hereafter appointed.

9. In the case of Shankarsan Dash Vs. Union of India,

revorted in 1992 (1) SLJ 7, their Lordships held that the

notification inviting applications merely amounts to an
invitation to qualified candidates to apply for recruitment
and on theirsselection-they do not acquire any right to the
post . EUnless the'relevant recruiﬁment rules so indi;ate,.thé
State Government is under no legal duty to fill up""

any of the vacancies. However, it does not mean tHat thc

State has the licence of acting in an arbitrary manner. . The

decision not to £ill up the vacancies has to be +taken bonafide

for appropriate reasons. And 1f the vacancies are available,

the State is bound to respect the comparative merit of the
candidates, as reflected at the recruitment test, and no
discrimination can be permitted. s

10. The words "regular" and “"regularisation" have been

s Fﬁiscussed at length by the Hon'ble Supreme Court in the case

B.¥. Nagarajan % Others Vs. State of Rarnatak$.§ Others,
:gorted in 1979(3) SLR 116. 1In para 5 on page 123, their

rdships have held that"the words "regular" or "rg%?larisation“
. { B

T
3

do not connote permanence. They are terms calculated to

- condone any procedural irregularities -and are meant to cure

only such defects as are atrributable to the methodology
followed in méking the appointments. They cannot be construed
sO as to convef an idea ©0f the nature of tenure of the’
appointments.“ Tﬁeir Lordships have on page 124 further

referred to the Judgment of Hon'ble Supreme Court in

i Nangundappa's case vhere 1t was held . that "if the appoin;ment

itgelf is in infraction of the rules or if it is in violation

of the provisions of the Constitution illegality cannot be

" regularised. Ratification or - regularisation is possible of

an act which is within the power and province of the authority

/e



but thére has bean some non-compliance with procedure or manner
vhich does not 0o to the root of the appointment. Regularisation
cannot be said to be a mode of recrultment. To accede to such

a oroposition would be to introduce a new head of apnointment

in defiance of rules or ié may have the affect of setting at
-naught the rules."

11. In the cases in hand, written examinations were held

in 1988/89 and the interviews were held in September, 89 and

the panel/select list was also prepared and was forwarded to the

./_‘,7\

‘..r‘ Government for approval.‘ At Jaipur, the noordarshan was
estanlished sometime in 1987/88 and the matter of the regulari-
sation of the staff at Delhi and other places was consilered
Yy the Principal Sench vidé Judgment dated 14.2.92 in the case
of anil Kumar Mathur Vs. Director General, Doordarshan
(0A Wo. 563 /35), Principal Bench approved the scheme. The

: learned counsel for the other set of applicants has reférred

to para 9 of the Scheme as issued by the Director CGeneral,

vordarshan on 9.5.92 after approval by the Princinal Sench

Viegd . . . . :
vwhich provides that "till all the Casual Artists in a particular

L E ;iﬁy:ﬁtegory are regularised, no fresh recruitment would be resorted
- N A‘\S,“/\ \— . ’ ,./:"\"‘\.J // . ’ ’ -
' g:g)/fo by Kendra concerned." They have argued that in accordance
e

with this orovision, the. claims of the officials who wefé

i\ working on contract basis hdd to pe considered for recgularisation
first and . appointment through fresh recruitment could be made
only in res?ect of vacancies which remain unfilled ﬁhrougb

reganlarisation. We are unable to agree with this contention.

iThe restrictions in para 9 of the 3Scheme ibid is only that no

ﬁ?" 'fresh recriitment would be resorted to. 1In this case, the

recruitment action had started much earlier and in fact, written
‘examination and interviews had also been held and the list of

/ successful candlidstes had also been vrepared slthough the

-

panels had nbt Deen published in vicw of the interim order

issued by the Tribunal. It is, thus, not a cise of resorting to
fresh recruitment. The appointment of those who had been selectedf
on the hasis of the examinqtion held in August/September, 89 is

«ess /10



“thus not hit by this provision in the Scheme ., Morepver,,dnly
the question‘of regularisation of the employees was there before
the Principal,Bench and no matter was pending relating to'any
examination conducted in 1988 or interviews held in 1989 or of
the nersons éeiected in 1989. Thus the judgment.is silent in
the mattér of apjpnointment to the .persons selected as the
e guestion of examination, inte;views and selection was not

gonsidered qua the regularisation.

( 2 - Applicants who have ween selected in 1989 are having
Ty ERN Iz :
Ut lsome vested right to consider - for appointmentsf?\A hope
V4T - & -
- / 'I/ [ L~

‘s cenerated in their minds that they have becen se S ed and

. wde

now they will be appointed by the Government. 3y subseguent
‘reqgularisation proceedings the euvhoria generated by selection
has 'proved a mirage. Further point is whether a person
performing contract woric for 1Q days in a month or so can be
saild to be.holding,% civil post and vhether the regularisation
of such person if it is to be done can it Ye at the cost of
the persons who have already been selected and vho have faced

the written test anl viva andl thereafter came in the merit list.

Wumber of persons who were working on a contractual basis might
b

s

have bcen Seiected as they have also appeared.
13 I <! £he light of the Judgments referred to above,ﬁwe
are of the view-thﬁt the narsons who have appeare?}in the
written exéminations, viva and thereafter selected in the year

1989 have oreferential right of appointments over those persons

sho have not undergone the process of selection, viva and who

iould not provetheir merit. Mumane consideration is-also

necessary. for the persons wno have worked, may be for 8 days or
10 days in a month for some years, have a right to be considered
for future appointments and regularisa@ioﬁ and we are of the
opinion that ﬁha cases of regularisation should also be
considered and if the vacancies occur in future and if any
vacancy remains after giving appointments to the selected”
candidates then the such persons should be regularised uander

the 3cheme approved by the Principal Bench.
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14, wWe accedt the first set Of applications (0O.As NO.
462 /91 and No. 453 /92 and direct that the avplicants in these
0.As who. have been selected in 1989 should be given a

p:eferential treatment in the matter of appointment and they

_{f%&@iyﬁ}§§hould be appointed.immediately against the vacancies and if

T RN
o N . . . .

A ahy vacancies remain after filling the posts from the selected
. " . persons, the persons who are to be regularised under the

R - l’,t_ /l" . T N

AN scheme may be regularised. If any vacancies still remain, the

_:’ — - _‘»“/-’ . . .
:‘y.,.'/;qJ:;J;~_‘f;‘_“"g&zﬁnsideratiOn of the others may also be done, if possible, by
- ’T‘;’!\" .

relaxing the age limit and making other relaxation which may
be necessary in the light of the creation of the Doordarshan

Centre at a late stage at Jaipur.

Wo orders as to costse.
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