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- IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JODHDPUR BENCH,

SIITING AT JAIPUR

——

(1) T.A. No. 6§32/86
Sudesh Kumar

versus

Union of India & others

(2) T.A. No. 575/86
Tara Chand .- .

versus
Union of India & others

(3) T.A. No, 630/86
Makhan Lal

versus

Union of India & others

(4) T.r. No. 662/86
HaFi Shankar
versus
Union of India & others
(5) T.A. No. 576/86
Roshan Lal

versus
Union of India & others
(6) T.A. Na. 574/86
Inder Singﬁ
versus

Union of India & others

\£/{ T.A. No. 577/86 *

¥00ldi" Lal
versus
Union of India & others
(8) T.A. No. 651/86

Gajanand H.

" +ssPetitioner.

Date of Decision; Jan. 19,1990
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(9) T.A. No. 634/86

Mangi Lal ...Petitioner.
versus
Union of India & others .+ sRespondents.
Shri M.R. Calla Ccounsel for the Petitioners
Shri R.N. Mathur Counsel for the Respondents
CORAM
THE HON'BLE SHRI KAUSHAL KUMAR VICE CHAIRMAN.
THE HON'BLE SHRI S.R. S2GAR JUDL. MENMBER.
S.R. SAGAR

The petitioners Tara Chand-B, iéngi L&l, Inder
+ singh, Gajanand-H, Hari cthankar, Sudesh Kumer, I&khan Lal,
Mooli Lal-G & Roshen Lal-N all rsilway servants were
initially éppointed as Cleaners in the Western Raéilway. The
seniority list was prepared in the year 1963. It was besed
on the merit order assigned to the candidstes iR the
selection held. &4s a result of a decree of Civil Court

who were similerly placed as
the seniority of Harbhajan <£ingh and Nawal &1ng¥/ petltlone

\ .
%‘(E& . ﬁg&" /Vg:%sanged They were assigned seniority on the besis of Xkeix
‘ . date oﬁ/iggéintnent The petitioners individually represented
for their seniority on the basis of the date of their
appointment in accordance with the méndate of the ssid
decree. ?he petitioners’ request wes not accepted by the
Railway Authorities.The petitioners, therefore, individually
filed writ petitions in the Rajasthan High Court at Jaipur.

The Writ petitions filed by Tara Chand, Mangi Lal, Inder
Singh. Gajanand-H,'Hari Shanker, Suresh Kumar, Makhan Lel,
Mooli Lal-G and Roshan Lal-N were registered as Writ petitia-
ons Nos. 2210/83, 1587/84,2205/83,1524/84,1734/84,1525/84,
1523/84,2212/83 and 2211/83 respectively. After establishment
of the Bench of the Central Administrstive Tribunal at

Jodhpur, all the said writs were trensferred to this
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Tribunal and the same have been registered as T.A. NOS.
575/86,634/86,574/86,631/86,662/86, 632/86, 630/86,577/86 and
576/86 raspectively.

: T all
2. As the guestions of facts and law involved in/these

petitions are almost common, all these TAS have been taken

up together for disposal by common judgment with the consent
of the parties' counsel,

3. Briefly stated the facts &ars that the petitioners were
initially appointed as Cleaners in the Western Railway.They
were promoted to officiate on the post of Second Fireman; then
to officiste as Fireman Gride B and then on the post of Diesel

assistant on respective detes shown in the Chart given below:

S1. Naeme of the
No. petitioners

Dete of Dute of Dete of Dete of

appoint- appoint appointment appointment
ment on ment on on-the post on the post
the post the post

. of of
Sleaner. Fireman  TiFemn  Diesel

1. Tara Cchand-B 29.1.57 8.5,63 18.5.74 7.3.87
2. Mangi Lal 23.11.5? 26.11.65 30,5.74 23.4.79
3. Inder Singh 24.11.57 Jan., 64 18.5.74 7.3.78
4. Gajanand 24.11.57 24.11.65 25.2.,76 July 79
S. Hari Shenkar 24.,11.57 14.10.63 28.12.73 7.3.78
6. Sudesh Kumar 25.11.57 7.8.64 15.5.74 1.10.78
7. Makhan Lal 19.,12,57 24.11,62 15.5.74 23.4.79
8. Mooli Lal-B 4.1.58 (Dcte not, 18.5,74 7.3.78

mentioned

in the

petition)
9. Roshan Lal-} 22.1.58 Jan, 64 18.5.74 7.3.78

B R e e T i N I R N R e el e e e e e T R T

Positionof the petitioners in Seniority list of 1963

S1. Name of the Position which should have been
No. Petitioner. Position on the basis of date of appointment.

318 between 128(Kailash Chand 13.1.57
and 130(paulat Ram 6.5.57)

1. Tara Chand=-B

between 401 (Kailash Chand 13.1.57)

2. Mangi Lal 551
and 130(Daulat zam 6.5.57)
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3. Inder Singh 507 etween 401
Gopal Singh 16.11,57) and 402
(Nand Lal-M 12.12.57)
4. Gajanand 570 e Q==
5, Hari Shankar 488 JRY 7o S
6. 3udzsh Kumar 526 [, T, DU
7. Makhan Lal 556 : Between 402
(zand Lal-M 12.12.57) and 403
(Mahendra singh 15.2.58)
8. Mool Lal.B 563 - adOm=e
9. Roshan Lal-M 512 e O

R R R R R R L N N e R At R R Pl R R S B X

Details regarding positicnof the employees mentioned

in third colaGmn of the above Clart. . 4

sl. Hame of the employee Date of Position assigneg
No mentioned in the a;pointment in the seniority
¢ third colum. c£ the list of _363

preceding chert

1. Kailesh Chand 13.1.57 129

2. Leulat Ram 6.5.57 130

3. Gopal L ingh 16.11.57A 401

4. Nand Lal 12.12.57 402

S. Mehendra Singh 15,2.58 403
—.—.—.-.-.—.-.—f—.—.—.-.—.-.-.—._i;.gﬁ;.-.-._.u.~.-.—.-.-.-.—_
3. It hes been alleged th. t/selection which was held

in the yeer 1973 for the post of #iremen Grade~-i, Sarve Shri

Gurdayal Singh and Trilok Rath, persons junior to the

petitioners,were zelected. They were shown &t positioﬁ 407

and 422 respectively, as against higher position claimed by

the petitioners. The details abouat both shri Gurdayal Singh

ss well as Shri Trilok Nath are given below: /‘ i
1. Jn 5,10,1968 they became Fireman-B in thevgrade
100-130 and in the promotion order their names appeaf
at sericl No. 57 and 67 respectively(innexure -2).
2. 0n 2.12.1975 they became shunte; -A in grace 290;400.
3. 0n 27.9.1978 they became Driver Grade C .in crade

330.560.

NG
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4; It has next been alleged thet in the Livisional
Seniority List of Fireman-C as on 1.7.1966 and Divisional
gteniority List of Fireman-Grade-B as on 2,.11.1977, Serva Shri
Gurdayal Singh and Trilok Neth, though juniors, wére always
shown higher in the seniority list, as a result of original
error. Had the correct seniority been assigned to the
petitioners, the: would have been promoted in preference to the
said shri Gurdayal Singh and Shri Trilok Nath. The date of
appointment of Shri Gurdaysl Singh is 25.1.1958 end his name
appearé at €1. No. 407 and thst date of appointment % Shri

Trilok Kath'is 31.1.1958 and his name appezsrs at Sl. No. 421.

Had the petitioners been promoted to the post of Fireman Grade-B

in preference to the said Gurdayzl £ingh am Trilok math, they
Qould heve begn sclacted &s Fi;eman Grade-& in the year 1973
and could have been Shunter -& in 1975 and Driver Grade-C

in 1978. It has further been &lleged thit Harbhajén L‘hgT.

Lissel Assistant and iawazl singh, Diesel tSsistant, conte:ted

for their seniority according to the detes of their appointments

as Cleaners in @ eivil suit in the court of Civil Judge Class I

rd
Guna M.P. and obteined & decrec¢ in accordance therewith.

S. when this decree of Civil Judge .came up in X% execatior

the
appesl before/adcitional District Judge, Guna(M.P.), it was

held by thet court that Shri Harbhsjan sinch was entitled to x.

the assignment of seniority between the names of Shrﬁ Nand Lel
appegring st s1. No. 402 and shri Mahendra 5ingh gppesring &t
-1. Lo. 403 on the basis of Lrri Harbhajan Singh's date of
appointment as 22.1.1958 beczuse the dzte of aépoiﬁtment of
Shri Kané Lal was 12.12.1957 and thet of thri Mshendrs Singh
wes 15.1.1958. similerly ohri liawal Lingh was ordered to be
ghown between the pnames of Shri Man Singh at 51. Ko. 582
‘and shri Kalji Bhai at S1. No. 583 on the basis of Nawal
Singh's date >f appointment &s 14.11.1958 because shri
Mehendra Singh's dete of appointment wes 31.10.1958 amd that
of Shri kalji Bhai was 21.6.1959. Thus there was specific
direction t> assign higher seﬁiority to Srri Harbhejun Singh

and Wawzl Singh on the basis of their dates of appointment.

B
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6. On the basis of the aforesaid decision of the Civil
Court the petitioners gave a registered notice through their
counsel to the General Manager, wWestern Reilway,Divisional
Railway Manager,Western Railway, Kota é@nd genior Divisionzl
Mechanical Engineer,Western Railway, Kota requesting them

to a-sign the correct seniority to the petitioners and
promote them with retrospective efrect from the date, their
juniors were promoted &longwith &ll conseguential benefits.

The said authority did not reply toc the notice.

7. accrieved from the inaction of the said authorities
wl.o &re noy respondents, ithe petitvioners preferred the
aefore mentioned writ petitions in the High Court. for seniority

on the besis of the date of eppointment with &ll conssguential

benefits including promotions with retrospective effect.

e. In T.A. Eo. 575/86( writ Petition &o. 2210/83) filegd

by the petitioner Ta&ra Chand, T.A. ho. 632/86(Writ Petition
No. 1525/84) filed by the petitioner sudesh Kumar and T.A.

No. 630/86 (Writ petition No. 1523/84) filed by the petitioner
Makhin Lal, written statements have been filed by the
respondents. No written statement has been filed in the
remeining TAs.

9. Hdmitting the fact that the petitioner Tara Chand was
initislly appéinted as a temporary Cleener by order deted
24.1.1957,th2; heve meinly contendeé that though he was
promoted to officiste on the post of cecond Firemen in 1963,
he wa: medically declered unfit for that post in the year

1966 «nd was accordingly given the &lternate post of

rarker. subsequently the petitioner vide his applicztion

dated 25;2.1972 reqguested that he might be re-absorbed as
Second Fireman and he was willing to accept seniority under
the extant Rules, accordingly the petitioner was re-absorbed
as ;econd Fireman by order dated 12.4.1974 and given seniority
between Nathu Lal-M and Mohami@d Hanib-a, below &ll confirmed
sezond Firemen on that date urder the extent rules. According

to rules, he was given due seniority after his re-absorption as

-
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Secohd Fireman in 1974 and thetxhe was proﬁoted as Fireman

Grade-B by order dated 18.5.1974.

10, Except as indicated above, identical defence has been

taken by the respondents in all the said three T2S Nos.575/86,
630/86 and 632/86. The respondénts have contended that the
seniority list, referred tdby the petitioners was published
in the year 1963 i.e. more than two decades back and was
circulated to all concerned affording the opportunity to
submit representation if any, against the said seniority list
within one month, The petitioners did not avail of that
opportunity and therefore, they are estepped from assailing
the aforesaid seniority list at such a late stage. However,
the seniority issued is based on the merit order in terms
of -the Note~2 below para -604 (Df of the Establishment Manual.
The allegations of the petitioners thgt they were seniors
and the persons junior to them had been assigned higher
positim in the seniority list was wrtong. It'has further been
contended that the decision of the court of the Civil Judde,
Guna, is not/;ireced(ent amd that the petitioners have no
right to <¢laim any benefit of senioriﬁy on the.basis of the
said judgment. The petitions ere, therefore, liable to be

Ggismissed.

11. We have heard the arguments of learned counsel for

the parties and have gone through the record.

12. Although no Specific plea regarding non-joinder of
necessary parties has been'taken by the respondents, the
learned counsel for the respondents has argued that tﬁg
reliefs prayed for by the petitioners, if grapted, will
directly affect Gurdayal Singh, Trilok Nath, Kailash Chand
and others. They have not been impleaded. The Tas (Writ
petitions) are not, therefore, maintainable for non-joinder

of necessary parties.

13. We have given considerable thcught.to the arguments

of the learned counsel for the respondents. The guestion as

to who are necessary party or parties will-depend on the
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nature of the cese and the nature of the relief claimed.
In this connection A.I.rR. 1963 S.C. 786, Udit Narain Singh
vs. Board of Revenue msy be referred.The Supreme Court

observed:;

“The necessary party is one without whom no order
can be made effectively, the proper party is one

in whoée absence &an gffective order can be midde but
whose presence is necessary for completc and finel

decision on the guestion involved in itte proceedings.,"

P

14. sccoréing to the principle of law &s laid dowr by

the Scoprem= Court in the case of Udit warazin 5ingh impleadment
of & pirty is nzcessary only if no order cen be mede efizctive-

ly in his ebsence.

<. The gueztion as to wBo &re necessery pértizs wec

cons ijerad end decidged by the Srnakulam Bench oI the Tribunal
in 7.s. Gopi and others ve. Deputy Collactor of Custome and
others. (full Bench judgment of Ceniral ~dministretive
‘Tribunal 1986-1989 page 341) . The full Bench of the Tribunal

observed &S under:

u It must be borne in mind thiet the ultimete or
original employer (U.D.I) is & necessary party

where the impugned order hes been passed by & servant
of the Unlon of Indis in pursuance of & genercl
instruction or direction issued by &ny iinistry or
Depertment of the Government of indie and the validity
of the _nstruction is questioned. The same would be
the position where the order implgned has & wide
repercussion e.g. on the other employees in the same
department, cadre, etc, but working in other units,
regions where other functionaries also enjoy the
delegated powers of employer like the General Menager
of regional Railweys. ~n order fixing seniority in
one region/cadre may have effect not merely on the
epplicant but &lso on many other persons within and
outside the region/cadre. iIf the order is quashed

or moéified on cectsin principles or interpretation,
others in the section, cadre or department mdy also
be affected directly or constructively, some favourably
and some unfavourably. It is the interest of the
letter that has to be kept in mind in a cace of
fixation of seniority. In effect, where the final
order of the “ribunal is likely to affect persons
other than the ap:licant or applicants, the
impleadment of the ultimate/originsl employer will

be necessary."
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16. In the csse before us the petitioners heve claimed
sen.ority on the bzsis of the date of their appointment ,
wheras the respondents have coniénded thst the seniority
idsued in 1963 was strictly besed on the merit order assignec
to the candidstes. The guestion is whether the railway
aut;orities should adopt the policy to assign seniority

to the petit.oners’ on the basis of the dates of their appoint-
ment or they should assign seniority to thew on the merit order

‘general

The guestion substentially relstes to / policy .in accordance
with law. In
Zview of this, though the parties referred to by the learned

counsel for the respendents might be affected by change of

scn.ority of the petitiornerc, they are not nécessery perties,

AL

17. In thics connectisn s.I,R. 1974 bupreme Court 1755
tie General Maéneger, Southern Centrel Railway VS. AV.K.
0 iddhent 1 foeoaaoRUExXIbpod@SS mey be referred. Th wsupreme

Couri onserved < under:

“yhere the velidity of policy deci-ion:t of the

2&i.Wy Boerd regalating senilority of Railwey Staff
wis chéllenged on the ground of their being violative
of 4rts 14 and 16 of the Consiitution, cnd the relief
is clsim=@ only ageinst the Rellway, it is sufficient
if the Keilwvay wa$ implezded ané non-joinder of the
employess likely Lo be effect.d by the decision in
the ce.e is not fatel to the Writ Petition.Those
employess were at the most proper parties but not
necess&r, parties.

3
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‘In view of the &bove the other employees whose seniority

mig t be effectzd by chang2 of seniority of the petitioners

o

coulé be proper parties. Their non-inmplesdment can-not be

fetzl.
i€, lNow, we turn to the guestion of delay and laches

._. on t:e art of the pet.tioners in filing writ petitions

~
bsfore the Kich Court of Rajasthan. It may be stated that
no l.mitation period is prescribad for filing writ petitions
ip the High Court for redressal of grievances. However, the

done within
/7 same -hould bu/.zssoncble time.

19. while dealing vith the guestion of long un-explained

[
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deley in filing'petitions in the dispute about interse

seniority in G.P. Daval vs. Chief Secretary, Government of U.P.

( AIx 1984 §.C. 1527) the Supreme Court held &s under:

v grievence was made that the petitioners have moved

this Court gfter & long unexplained delay and the
Court should not grant any relief to them. It was
pointed out that the provisional seniority list was
drewn up on idarch 22nd, 1971 and the petitions have
been filed in the yeer 1983. The respondents therefore,
submitted that the court should throw out the
petitions on the ground of delay, laches &nd
acguiescence. It was s&id that prowotions granted

on the basis of impugned seniority list were not
guestioned by the petitioners and they heve acguiesced
into it. We are not disposed to accede tothis

reguest beceuse respondents 1 to 3 heve not finelised
the seniority list for & period of more than 12 yesrs
&nd ere operesting the seme for further promotion

to the uttsr disedventcge of the petitioners.
peétitioners want on making regresentations sfter
representations which did not yield any response,
reply or relief. Coupled with thic is the fict that
the petitioners belong to the lower echelons: of
service and it is not difficult to visuclise thet they
may f£ind it extremtly difficult to rush to the Court
Therefore, . he¢ contentisn must be rejectzé." '

20, In +.run Kumar Chatierjee v.. oouth Ee¢stern Railweys

(X, 1985 S.C. 481) the petition was dismis_ed by the High

Court on the ¢round of inordinate delay. The Supreme Court
held thct there wes no justificstion in desriving the

petitioner of his legitimete rights....*

21. In Ram Chandra Shankar Deodhar and others vs. The
Ltate of Maharéshtra and others (AIR 1974 SC 259) the Supreme

Court observed:

“The rule which says thet a Court mey not incuire
into belated or stale clzims is not a rule of law but
& rule of practice besed on sound and proper exercise
of discretion, and there - is no inviolable rule that
whenever there is delay the Court must necessarily
refuse to entertain the petition. The guestiwm is one:
of xkr discretion to be followed on the fzcts of

eech case

2e. In the case Pefore us, it hzs beea alleged that the
date of appointment of one Shri Harbhajan Linglg on the post

of Cleaner was 22.1.1958 and the date of appointment of shri
Naval Singh on thet post was 14.11.1958.B80th obtzined & decree

dated 3.12.1977 from the Civil Court for assigning them

seniority according to their dete of appointment a§ Cleener

.

Az
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hccordingly, Shri Harbhajan $ingh was assignad¢ seniority
between the nawses of Shri Nand Lal appearing &t serisl No,
‘ 402 and shri Mahendre Singh appearing at serial Ko. 403,
because the dete of appointment of sShri Nand Lal was 12.12,57 ©
and that of Shri Mahendra Singh was 15.1.1958. chri Naval Singt
was assigned seniority between the names of Shri Mayn Singh

at serial No. 582 &and &hri Kalji  Bhai at serial No. 583 on

the besis of Naval 5ingh's date of appointment as 14.11.1958
because Shri Man oingh's dete of appointment was 31.10,1958

i anc thet of Shri Kelji Bhei's dete of eppointment was 21.6,59.

o

o 23. wWe heve considered the said sllegetions of the
petitioners. The above facts élearly indiccte that ~hri
Eerbhe jen wingh end Shri. Reval Singh had been qssigned
seniority in compliance with the szid decree dated 3.12.1977
24, It hec next been &lleged on beheli of the petitioners
thét when the petitioners ceme to know about the said decree
pessed by & Clvil Court in fevour of Shri Herbhejan Cingh
énd c¢hri ilevel tLingh &nd thet in compliance of that decree
both of them were assigned senioritj on the basis of date of
their appointment, they served & demend notice on the
resgond<nts in October, 1983 whereby they requestsd the
respondéonts to accord sdmiler trectment to the petitioners
zs hed bcen given by them to Shri Rarbhe jan Singh by

assigning seniority to them according to their respective

initisl dates of appoint&ents with &1l conseguential benefits

with regerd to further promotiog etc. The petitioners did not

," receive &ny reply from the r_SQOndentsf They therefore,
filed the aforesaid writ petitions in the Rejasthan Kigh
Coart in th#year 1983.1984.

/? 25.  The above will show thet the ceuse of action for

rectification of error, if any, in the seniority list first

arose in 1963 and theresfter in 1977 or 1978 when Shri

Harbhe jan Singh and Nawal Singh were &Ssigned Seniority on

.

M
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the basis of their dates of appointment and lastly when the
demand notice of the petitioners was not replied .= by the
respondents. The writ petitions appear to have bean filed
within one y=ar of the said demand notice of the petitioners.
InAview of these successive facts ang circumstances, the
writ petitions cannot be -said to have been filed in the
Rajasthan High Court with inordinate delay. The above makes
it quiﬁe clear that there is no such delay or laches on

the part of thepetit.oners so as to refu.e to consider their

etiticns «nd de_.rive tham of their legitim:te rights.

kel

The T8 can.ot therefore be thrown out on the ground of

deley or eny leches,

26. Now, we exemine the cace of the petitioners on

merits. we will first desl with writ petition Ro., 2210/1983
received in the Tribuncl by t:ansfer and registered e&s

T,4, No. 575/86

27. hceording to the zllegetions of the petiticner,

- he was initielly eppointad (& Cleener in Kela Loco of

Western Rellway with effect from 29.1.1357. The respondents
heve, however, giscloced the date of appointment &s 24.1.1957
as temporary cleaner. The petitloazr has elleged that he was
promotad to of.iciate on the post of vecond Fireman in ey,

1963 &né then as Firemen Gra 5 in My 1374 @nd then ao

[

Diesel issistent in March 197€.4ccording to him he should

have been assigne2é senioritiy betwesn serial Kos. 129 and 130
on the vesis of his date of &puointment. This position has
be-:n challenged by the rssgonfents. They heve contended

that the petitioner wss medically declared uafit for the

post of Second Fireman in the year 1966 and he was accordingly
given the alternate post of Merker. Lubseguently, the
petitioner, vide his apgiication dated 25.2.1972(i&nnexure R-1)
requested thet he may be re-absorbed as £gCond Firemen and

he was willing to accept seniority undsr the extant -ules.

tccordingly, the petitioner wes re-zbsorbed as Second Firemen b

. &/

s

\_‘p
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"by order dated 12.,4.1974 &nd given the ceniority below

&ll confirmed Second Firemen on that date under the extant
. . . . a

rules. Intimation to this effect was also communiczte to

the petitioner vide office order duted 17.6.1974(innexure Ra2)

28. The petitionszr does not appear to have repéiled the
above contention by £iling any rejoinder. It is manifestly
clear. from the above facts_and the documentary evidence

that the petitioner cccegted that position ¢t his own &ccord,
23, In thic connsction, asttention may b2 drewn o rule
312 of the feilwey Establishment Menusl, which proviies thst
"caniority of railwey servants trensferred at tﬁeir own

reczuest from ons railway toarn Yher should bz zllotted below

ot
P
ct
[¢]
th
-~
g
4

g”

(istin, confirmed ofid efficicting railwey
servents in the relavent grede in the promotion greuy in
ths new esteblishnest irres;ective of the dete of confirmetion

or lencgth of officicting tervice of the traznsforred railwey

3u, 45 the petitioner Shri Tarae Chend wes re-absorbed
25 b.cond FPiremen on his own reqgusst, and willingness to
accept seniority under the exti:nt rules, he was given
- .
. \ ADMyy, L. . . C e P
v d§3’~—“%> seniority belov ell confirmed SLecond Firemen on thaet date.,
q,//‘ ~%, .

This wés done in accordunce with rules and with the consent

of tre petitioner. Ke accepted & post on his own volition

¢sd now cennot turn back so a5 tc claim higher renk or
seniority.
3i. “he position of Ters Chend is therefore, cifferent

from the position of s/hri Harbhajan Singh and Naval Lingh
aforesaid. He cennot be equated with them in respect of
assigniment of seniority on the basis of his dete of appoint-

ment. T.A.No., 575/86 is ther=fore liable to he dismissed.

32. - As regards the remeining petitions, it is an sdmitted
fcct between the Hertiés thet Shri Herbhajan . ingh who wis also

as Clezsner, was assigned seniority on the basis of

o

appo inte

¢

-
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his date of appointment in pursuance of declaration by
Civil Court. Similarly Sﬁri Naval Singh who was also
appointed initially as a Cleaner, was ‘assigned séniority
.on the basis of his date of appointment in compliance with
the decree of the Civil Court. It will appear from the
seniority 1ist of 1963 that the name of Shri Harbhajan Singh
has been shown in &nnexure -1 of paper book of T.a. Ko. 630/86
at serizl No. 566. He was assigned seniority between serial
No. 402 and 403 on the basis of his date of appointment as
22.1.1958. On the same analogy the petitioners have claiheﬂ
seniority over Shri Gurdeyal Singh &nd Trilok Nath;who were
juniors to the petitioners end were shown at highsr places
in the seniority list pgepered in 1963, The serial numbzers
at which the = petitioners have be=n plécec¢ in the seniority

list of 1963, have bzan given in the chart given heretofore,

®

33. The respondents heve deniea the cleiu of the
petitioners contending thet the de.ision of the court of
Civil Judge, Guné is neither & precedent, nor is binding upon
this court and the petitioners have no right to claim any

benefit of seniority on the basis of the aforescid judgment.

34. In this connsction &n unreportcd dec..ion dated -

16.1.1979 of the Rajasthan high CourﬁhigeRanjit Singh vs.

Stete of Rejiasthan may be referred...é following the

decision of ti.e Hon'ble mupreme courp/z.l. Shepherd vs.

Union of India (AIX 1988 S.C. 686)‘the High Court obszrved

&S unders
"The Supreme Court he&s in clear terms emphasised that
all the persons who are similarly situcte should be
given the benefit of the orders of the court and the
same principle should a;ply to decide their cases
irrespective. of the fect whether they have appro$ched
the court or not. There is no justification to penalise
them for not having litigected,If they are sdmilarly
situate, they are 2130 entitled to the same benefits

as others, who had cgitated the matters in the courts.®

I

N

.

e
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35. It is amply clear that the petitioner> andother persons
named as Gurdayal Singh, Trilok Nath, Barbhajan Singh and

Nawal Singh were initially appointed as Cleaners. The
. seniority 1ist of those who were initially appointed as
Cleéne:s, wss drawn up in 1963, Since the said Harbhajan £ingh
and Naval 8ingh were assigned seniority on the basis of

their appointments as a result of cCivil Court decree, the
petitioners, who are similarly situated, should be given the
benefit of the orders of the Civil court and the same principle
should apAly to. decide their seniority irrespective of the

fect whether they have appro: ched the court or not,
a2

In this connection 1875(1) 8L.X Amrit Lal vs.Collector

BAL

of Central Excice, Delhi (§.C.) 153, may be referred. The

Supreme Court observed:

"ihen & citicen-agorieved

Deper

ment -hes approached

by the &ction of Government

the court and obtaimed &

decleration of law in his fevour, others in like

o e,
/<ér' s,

& \?21 circumstances, should be able to rely on the sense.

{5{' }21 .of responsibility of the departienti concerned and

k‘\%% j{\g to accept thet they will be given thebenefit of this
ﬁ%aw%ﬂﬂ§§p' declaration without the need to take their grievance

to conrt."

36. The principle of law &s laid down bf theHon'ble Supreme
Court in the aforesaid cases leavé nd doubt in our minds as

to the entitlement of the petitioners for the same benefits
which have been given to Harbhajan Singh and Faval Zingh

in pursuance of Civil Court decree.

37. The learned counsel for the respondents has vehemantly
argued that the seniority of the petitioners wes drewn in
accordance with the extant rules and therefore, their seniority

,7\ cannot be changsd. He has placed reliance on rule 303 of the

Indian Railway BEsteblishment Manual which is reproduced belows

|

/
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""(a) Candidates who are sént for initiel training to

trzining schools will rank in seniority in the relevant
grade in the order of merit obtained at the examination
held at the end of the training period before being
posted again working posts."

(p) Candidates who do not have to undergo any

tréining the seniority should be determined on

the basis of the merit order assigned by the Railway
Lervice Commissionor other recruiting authority.”

A perusal of the rule will show th&t it is appliceble
to those employees who aré recruited &t one time fo; one
and the same grade or cadre. It does not ‘say anything about
the panels dreawn at different poiné«of time. A perusal of
the seniority list of 1963 (&nnexure 1) of T.x. No. 630/86
will show that the seniority had bsen drawn forvthe panels

onwards.
formeé £from 1.8.1956/ This seniority list wes prepérsd in

~

"7Q¥PM

October, 1963. It follows from this thet the seniority wes
@rewn for verisae penels formed &t diflerent point of times

foom 1.6.1956 to> oCctobar 1963.IL is ¢lgo clear £ro. the scid

n

1

seniority 1ist (~nneaure 1) thiet the candidctes of lower
penels &bsorbed ¢gelinst the post of higher panel were placed
below 2ll cendidates of that panel mainteining their interse
order of merit on the panel they were originally placed. ~he
re5ponaents have not been able to point out &ny rules under
which seniority of the appointees on one and the same post or
cadre at different points of time and from different.panels
would be deteérmined. In the absence of &ny specific rules,
principle of lengsh of service and continuous officiztion

should normxlly/followad.

38. in this connection decision of the Principal Bench

of this iribunal inthe cete of K,N. Mishra andothers. vs, \ﬁl’
Union of India and others(l?SS ATJ Volume I, page 473) may

be referred. It was held that seniority in a cadre, grade or

service would have to be determined on the basis of continuous fi)

-

i

officiation®
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39. In N.K. Chauhan vs. State of Gujarat (AIR 1977 S.C.

251) the supreme Coutt held,"....seniority normally is measured
by length of contiuous officiating service- actualiy, is easily

accepted as the legel M

40, In G.5. Lamba vs. Union of India AIR 1985 S.C. 1019),

the Supreme Court further observed as unders

"....in the absence of any other valid principle of
seniority, it is well established that the continuous
officiatisn in the cedre, grade or service, will

provide a valid principle of seniority. The seniority
lists having not been prepared on thils principle are

lieble to be guashed and set asidzM

41, Jnion of India

In C.F. 5ingle vs. 1%84 L.C 18595;

the Soorems Court observeds
“.,..It iz, hovever, Gifficult to &p,.rzcicte how in
the matter of Senicrity, znv distinction cun be nede
between direct recruits who ere &ppointed tc substantive
vacancies in the service

42, It is amply clecar thet in the absence of any other

valid service rule the continuous officiction in the cadre,
grade orservice will provide a valid principle of seniority.

continuous officiation has to be counted from the date of

appointment in the case of the direct appointees and from

the dete of promotion in the cese of the promotees. The

petitioners are direct appointees and the questionof interse

seniority should therefore be fixed on the basis of the datesA )
of their appointment.

43 . we, therefore, direct that the petitioners sKzall be
assigned inter-se seniority on.thelbasis of the dates of
their appointments. They shall be entitled to consideration
for promotion to higher posts’ from the dates their juniors
were promoted in accordence with the Rules on the basis of
the revised seniority list. Their cases shall be reviewed

b
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by Review DPCs .However,the juniors who have been officiating
in higher posts for long periods, shall not be reverted to
lower posts. They shall be absorbed agzinst future vscancies
or supernumerary posts created to accomnodva;ce them. But they
shall be considered for futuré promotions on the basis of

their revised seniority.

44. Tfhe above directions shall be implemented within a
o]

period /three months ofthe date of receipt of .# copy of this

y T {”?4/0)3 5
Q@}" . \%n judgment by the Respondents.
57 \@\K
& : .
;(( ))2‘ 45, The Tis are disposed of &ccordingly except for I,A. No. \
% g '
'\ 451‘& 575/86 which is Gismissed for reesons indiceted in pers 31 C
NG /3 R

above ., No order as to costs. Let & copy of this judgment be

- 1

Eure

kept in ecch of the TAS for record.

53/ =
, sd/-
(S &R .SaGR )
WS RLE Kai a uma
Judicial Member (Vicgshék];a:}l\;‘lr:;i)




