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lN '!'HE CE:NTRAL ADMDI.LSTRATIVE TRIBUNAL, JODHPUR BENCi, 

Sll'TING AT JAIPUR 

Date of Decision: Jan • 19,1990 

( 1) T.A. No. 1532/815 

S udesh Kumar ••• Petitioners. 

versus 

Union of India & others ••• Respondents. 

(2) T.A. NO. 575/86 

I Tara Chand ••• Petitioner. 

. ! versus 

~· Union of India 6c others ••• Respondents. ' 
( 3) T.A. No. 630/86 

l1akhan Lal ••• Petitioner· • • versus 

Union of India & others ••• Respondents. 

( 4) T-"·· No. 662/86 

Ho.~i Shankar ••• Petitioner. 

versus 

Union of India & others ••• Respondents. 

~T.A. No. 576/86 

Roshan Lal • •• Petitioner. 

versus 

Union of India & others •• .Respondents. 

( 6) T.A. NO. 574/86 

Inder Singh ••• Petitioner. i. 
versus 

Union of India & others. • •• Respondents •. 

( 7) T.A. NO. 577/86 

,f~ M9.oli · Lal ••• petitioner. -

versus 

union of India & others ••• Respondents • ·-L 

~ (8) T.A. No. 631/86 

) Gajanand H. ••• Petitioner :: 
~ 

;:: 
versus 

Union of India & others ••• Respondents. 
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(9) T.A. No •. 634/86 

Mangi Lal 

versus 

Union of India o, others 

S.hr i M.R. Calla 

Shri R.N. Mathur 

••• Petitioner. 

••• Respondents. 

counsel for the Petitioners 

counsel for the Respondents 

T~ HON 1 BLE SHRI KJ.l.E.HAL KUMAR VICE: CHAIR}~N • 

THJ:: HJN 1 f>Lt: ~HRI S.R. f.J..J:.GAA. JUDL. NEI·:BER • 

.:i.R. 5.AGAR 

The petitioners Tara Chand-B, H.angi Lal, Inder 

Singh, Gajanand-1-!, Hari Shankar, Sudesh Kumar, Hakhan Lal, 

Mool i Lal-G & Roshc:n La 1-N all ra u ... ·ay servants were 

initially appointed as Cleaners in the Western Railway. The 

seniority list was prepared in the year 1963. It was b~sed 

on the merit order assigned to the candide>.tes ~ the 

selection held. As a result of a 
who· were 

the seniority of Harbhajan ;;;>ingh 

decree of Civil Court 
similaflY placed as rs 

and Nawal S inghL petitione 
:was 

/changed. They were assigned seniority on the besiS of~ 
their 

d~ter o;t C.J?pOil:ltment. The petitioners individually re;:.resented 

for their seniority on the basis of the· date of their 

appointment in accordance with the mandate of the said 

decree. The p7titioner~ request was not accepted by the 

Railway Authorities.The peti~ioners,. therefore, individually 

filed writ petitions in the Rajasthan High court at Jaipur. 

The Writ petitions filed by Tara Chand, Mangi Lal, Inder 

Singh, Gajanand-H, Hari S.hanker, Suresh Kumar, 11akhan Lal, 

Mooli Lal~ and Roshan Lal-N were registered as Writ Petiti-

ons Nos. 2210/83, 1587/84,2205/83,1524/84,1734/841 1525/84, 

1523/84,2212/83 and 2211/83 respectively. After establishment 

of the Bench of the Central hdministrc.tive Tribunal at 

Jodhpur, all the said writs were transferred to this 
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·Tribunal and the same have been registered as T·.A. Nos. 

575/86,634/86,5.74/86,631/86,662/86, 632/86, 630/86,577/86 and 

576/86 respectively. 

all 
2. As the questions of facts and law involved in/these 

petitions are alrrost coll1Tion, ~11 these TAs have .been taken 

up together for disposal by com1~n judgment with the consent 

of the parties• counsel. 

3. Briefly stated the facts are that the petitioners were 

initially appointed as Cleaners in the western Railway.They 

were promoted to officiate on the post of Second Fireman; then 

to officiate as Firemen Grade B and then on the post of Diesel 

A:osist<mt on res~:lective dc:.tes shown .in the Chart given below: 

Sl. Name of the 
No. petitioners 

1. Tara Chand-B 

2 • Mangi Lal 

3 0 Inder Singh 

4o Gajanand 

5o Har i Shankar 

6, Sudesh Kumar 

1o Makhan Lal 

8. Mooli Lal-B 

9. Roshan Lal-M . 

Date of 
appoint­
ment on 
the post 
of 
Cleaner. 

29.1.57 

Date of 
appoint 
ment on 
the post 
of Second 
Firemari 

8,5.63 

23.11o57 26.11o65 

24oll.S7 Jan~.·54 

24 o11.57 24o1lo65 

24.11.57 14o10,63 

25.11,57 7.8o64 

19 o12 ,57 24 oll o62 

4o1.58 (D<:.te not. 
mentioned 
in the 
petition) 

22o1o58 Jan. 64 

D<>te of 
appointment 
on the post 

of 
F.ireman 
Grade-B 

18.5.74 

30,5.74 

18.!:). u 
25.2.76 

28o12 0 73 

15o5o74 

15 .s. 74 

18.5,74 

18o5o74 

Date of 
appointment 
on the post 

of 
Diesel 

Assistant 

7 o3 .87 

23 .4. 79 

7,3. 78 

July 79 

7.3o78 

1.10, 78 

23o4,79 

7. 3. 78 

7,3. 78 

-·-·---.-.---.-.---.-.-·-·-·---.-.-.-.-.-·-·-·-·-·-·-·-·-·-
~ti~~~~~!~~oners in seniority list of 1963 

Sl. Name of the Position which should have been 
. No. Petitioner, Position on the basis of date of aepointmento 

1 o Tara Chand-B 

2 o Mangi Lal 

\ 
\ ., ,., 
1 
1 
I 
i .... 

~~ 
j ~ 

I 

318 

551 

between 129(Kailash Chand 13.1o57 
and 130(Daulat Ram 6,5 .57) 

between 401 (Kailash Chand 13.1.57) 
and 130(Daulat F.am 6o5o57) 

Il-l .. ~ 
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507 ijetween 401 
\Gopal Singh 16.11.57) and 402 
(Nand Lal-M 12 .12 .57) 

4. Gajanand 570 ---do---

5. Hari Shankar 488 ---do---

6. Sudssh Kumar 526 ---do---

7. Makhan Lal 556 Between 402 
(Nand Lal-M 12 .12 .57) and 403 

(Mahendra Singh 15.2 .58) 
a. Mool Lal-B 563 - -do---

9. Roshan Lal-M 512 ---do---

-·-·---.-.-.-.-·-·-·-·-·-·-·-·-·-·---.-.-·-·-·---.-.-.-·-

Sl. 

No. 

1. 

2. 

3. 

4. 

s. 

Details regarding positi~nof the employees mentioned 

in third c::">llimn of the a nove Cl.art ... 

Name of the employee 
mentioned in the 
third OJl~~ c~ the 
preceding chc..rt 

i<a ilash Chand 

L-aulat Ram 

Gopal ::.ingh 

l-!9nd Lal 

Mahendra Singh 

Dc.te of 
a,.pointment 

13.1.57 

6.5.57 

16.11.57 

12.12.57 

15.2 .58 

Position assignee 
in the seniority 
list of 363 

129 

130 

401 

402 

403 

-.-.-.-.-.-.-.-.-.-·-·-·---.---.-.-.-.-·-·-·-·-·-·-·---.-·-·-. in the 
3 • It h<:.s been alleged th;. tjselection which \~~:ts held 

in the yeer 1973 for the post of ;;·iremcn Grade-A, sarva Shri 

Gurdayal Singh and Trilok Nath, persons junior to the 

petitioners,were selected. They were shown at positio« 407 

and 422 respectively, as against higher position claimed by 

the petitioners. The details. about both Shri Gurdayal Singh 

as well as Shri TriloJ< Nath are given below: 

1. Jn 5.10.1968 they became Fireman-B in the grade 

100-130 and in the promotion order their names appear 

at seriai No. 57 and 67 respectively(Annexure -2). 

2. on 2.12.1975 they became Shunter -A in grade 290-400. 

3. on 27.9.1978 the) beoa~~ uriver Grade C in grace 

330-560. 

/ 
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4. It has next been alleged that in the Livisional 

Seniority List of ?ireman-C as on 1.7.1966 and Divisional 

~eniority List of Fireman.Grade-B as on 2.11.1977, sarva ~hri. 

Gurdayal Singh and Trilok Nath, tho~gh juniors •. · were always 

shown higher in the seniority list, as a result of original 

error. Had the correct seniority been assigned to the 

petiti~ners, the1 would have been promoted in preference to the 

said Shri Gurdayal Singh <>nd Shri Trilok Nath. The date of 

appointment of Shri Gurdayal Singh is 25.1.1958 and his name 

appears at E.l. No. 407 and that date of appointment·af Shr i 

Trilok l~ath".is· 31·;1.1958 and his na,ne o.ppears at Sl. i~o. 421. 

Had the petitioners been promoted t:> the post of ? irernan Grade-B 

in preference to the said Gurdayal .Singh arrl Trilok Nath, they 

wo"Jld have been s~l~c:ted c.s '.Fireman Graoe-A in the y~a·r 1.9?3 

and coulj hav~ been Shunter~ in 1975.and Driver Gr~de-C 

i11 1978. It: has fun her be.:n alleged tht. t Earb!)ajcn ~ _ ngl·, 

Diesel J,ssL,tant and 1<a~-.•al tiingh, Die:sel J-.ssistant, conte,ted 

for their seniority according to the dates of their appointments. 

as cleaners in a civil suit in the court·of Cwil Judge ;::lass I 

Guna M.P. and obtained a deere£: in accordance therewith. 

5. When tl;is decree of Civil Judge came up in~ executior 
thf= 

appeal before/Ad~itional Distr~ct Judge, Gunu(M,P.), it was 

held by· that court ;:hat Shr i Harbhajan .Singh ·was entitled to :ld 

the assignment of seniority between the names of Shri Nand Lal 

appearing c:t sl. No. 402 and Shri H<:.hendru. Singh ~ppearing at 

::.1. t.o. 403 on the J:asis of ~r.ri Harbhajan Singh's date of 

appointment as 22.1.1958 beccuse the date of appointment of 

Shri Nand Lal was 12.14.1957 and thct of;;. hri Mahendra 5ingh 

w.:.s 15.1.1958. Similarly ::..hri 1•av1<:.l ~ingh wa:o ordered to be 

sllnown between the names of Shri Man Singh at Sl. No. 582 

and :::;hri Kalji Bhai at Sl. No. 583 on the basis of Nawal 

Sing!'l's date ::~f apf!Ointment as 14.11.1958 because shri 

t".ahendra Singh's dc.te of ap;.>ointment v1as 31.10.1958 annd that 

of Shri Kalji Bhai was 21.6.1959. Thus there was ·spec~fic 

direction t.:> · assign higher seniority to Shri Harbhajan Singh 

and Nawsl Singh on the basis of their dates of appointment. 

·~ 
C'v 
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6. On the basis of the aforesaid decision of the Civil 

Court the petitioners gave a registered notice through their 

counsel to the General Manager, western Railway,Divisional 

Railway V~nager,western Railway, Kota dnd &enior Divisional 

Mechanical Engineer,western Railway, Kota requesting them 

to a.:.sign the correct seniority to the petitioners and 

prom:>te them with retrospective efiect from the date, their 

juniors were promoted alongwith all consequential benefits. 

The said authority did not reply to the notice. 

7. Aggrieved fr·)m the inacti;:m of the E:aid authorities 

wLo are now respondents, the petitioners preferred the 

afore~mentioned writ petitions in the High Court for seniority 

on the basis of the date of appointment with all cons~quential 

benefits including promJtions with retrospective effect. 

8. In T.h. No. 575/86( writ Pet.i.t.ion 1Jo. 2210/83) filed 

by the petitioner Tara Chand, T.J.... No. 632/86(itirit Petition 

No. 1525/84) filed by the petitioner ~ueesh Kumar and T.h. 

No. 630/86 (Writ petition No. 152 3/84) file6 by the petitioner 

V..okh<-n Lal, ;,•ritten statements have been filed by the 

respondents. No·written statement has been filed in the 

remaining T hs • 

9. .Admitting the fact that the petitioner Tara Chand was 

initially appointed as a temporary Cleaner by order dated 

24.1.1957,th3_, have tn:linly contendee that though he w~s 

promoted to officiate on the post of Lecond l? ireiiEn in 1963, 

he wa~ medically declared unfit f?r that post in the year 

1966 end was accordingly given the alternate post of 

I·iarker. subsequently the petitioner vide his application 

dated 25.2.1972 requested that he might be re-absorbed as 

Second Fireman and he was willing to accept seniority under 

the extant Rules. Accordingly the petitioner was re-absorbed 

as .:.econd Fire~ren by order dated 12.4.1974 em given seniority 

between Nathu Lal-M and J1ohamrr,Q.d Hanib-A, below all confirmed 

se:::ond Firemen on thc.t date under the extant rules. According 

to rules, he was given due seniority after his re-absorption af 
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Se::oad Fireman in 1974 and ~he was prol!Oted as Fireman 

Graoe-B by order dated 18.5.1974. 

10. txoept as indicated above, identical defence has been 

taken by the respondents in all the said three T~ Nos.575/86, 

630/86 and 632/86. The respondents have contended that the 

senioritY list, referred t~y the petitioners was published 

in the year 1963 i.e. more than two decades back and was 

circulated to all concerned affording the opportunity to 

submit re.)resentat.ion if any, against the said seniority list 

within one m:mth~ The petitioners did not avail of that 

opportunity and therefore, they are estepped from assailing 

the aforesaid seniority list at such a late stage. However, 

the seniority issued iS based on the merit order 'in terms 

of the Note-2 below para -604 {D) of the EstabliShment Hanuo 1. 

The allegations of the petitioners th~t they were seniors 

and the persons junior to them had been assigned higher 

positkn in the seniority list was wrong. It has further been 

contended that the decision of the court of t.he Civil Judge, 
a 

Guna, is notjpreced·e:1t am that the petitioners have no 

right to claim any benefit of ~eniority on the basis of the 

said judgrrent. The petitions c.re, therefore, liable to be 

dismissed. 

11. we have heard the arg'-lments of learned counsel for 

the parties and have gone through the record. 

12. Although no specific plea teg~rding non-joinder of 

necessary parties has been taken by the respondents, the 

learned counsel for the respondents has argued that the 

reliefs prayed for by the petitioners, if granted, will 

directly affect Gurdayal Singh, Trilok Nath, Kailash Chand 

and others. They have not been impleaded. The ThS (Writ 

Petitions) are not, therefore, maintainable for non-joinder 

of necessary parties. 

13. we have given considerable thought to the arguments 

of the lea1:ned counsel for the respondents. The question as 

to who are necessary party or parties will depend on,the 
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nc.ture of the cc.se and the nature of the relief claimed. 

In this connection A.I·''· 1963 S.c. 786, Udit llarain Singh 

vs. Board of Revenue may be referred.The Supreme Court 

ooserved: 

~The necessary party is one without whom no order 

can be made effectively, the proper party is one 

in whose absence an ef.::ective order can be rnade but 

whose presence is necessary for complete and final 

dec is ion on the question involved in tre proceedings." 

14. .hccor<.:ling to the principle of lav; c.s leid dovn: by 

the SJprem<= Court in the cese of Udit Narain Singh impleadment 

of a pGrty is necessary only if no order cen be mc.de effective-

.ly in his 2bsenctc. 

1S. The que:::;ti:)n as to who arc necesscry i)c.rti.:.:::: \·,:.::-: 

consider2d ana decideo by the >;;rnakulam .Deneb o::: the Tr.a~unol 

in J."'.S. Gopi one o·Lhers vs. Deputy Collector of Cus.tom~ c.nd 

others. (full Bench judgment of Central ;-.dministretive 

Tribunal 1986-1989 page 341) • Tre full Bench of the Tribunal 

ob.:;ervec cs under: 

"It must be borne in mind th<.. t the ul time. 'ce or 
original employer (u.O.I) is a necessary party 
where the impugned order hc.s been pas~:ed by a servant 
of the union of India in p-.trsuance of a gener<-1 
instruction or dL·ection issued by any i·1im.stry or 
D"r-'crtment of the Government of Indic and the validity 
of tr,e .'.nstructi m is questioned. The sane would be 
the position ~.'here the order impugned has a wide 
repercussion e.g. on the other employe.;s in the same 
department, Cadre, etc, but working in other units, 
regi0ns where other functionaries elso enjoy the 
delegated powers of employer like the General l1aneger 
of regional Railwc.ys. ,c.n order fixing seniority in 
one regi·on/cadre mcey h<;Ve effect not merely on the 
applic~nt but also on many other persons within end 
outside tho;; regionjcadre. i.f the order is quashed 
or rrodified on ce_-tain prin.ciples or inter,:,retation, 
others in the section, cadre or department ~y also 
be affected directly or constructively, some favourably 
and some unfavourc.bly. It is the inter.est of the 
latter that has to be kept in mind in a case of 
fixc.tion of seniority. In effect, where the: finul 
order of the 'l'ribunal is likely to affect persons 
oth~r than the ap_plicant OL ap-"'licants, the 
impleadrrent of the ultimate/original employer will 
be. necessary." 
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16. In the cc.se before us the petitionex:; he. 'IT<! clc. imed 

sen~o::ity on the bcsis of the date of their appointment 

wheras the respondents r~ve contended that the seniority 

issued in 1963 was strictly based on.the merit order assignee 

to ti1e cc.ndidates. The questi::>n is vihether the railwc.y 

aut:.orities should adopt the policy to c.ssign seniority 

to the. petit~oners on the basis of the dates of their appoint-

ment or they should assign se·niority to the~ on the m-=.rit order 
general 

The auestion subste:ntially relates to / p:Jlicy .in accordance 
with -lc.w. In . 

LvievJ of this, tho:.1gh the parties referred to by t't1e lec:rned 

c·:JJ.nsEol for the re·spo:idents might be affected by change of 

ssn ~or ity of the petit.ioners, tr.ey are not nccesse:zy p.:.rties. 

17. ln this conr.ectbn !-•• I.::;. 1974 t>upreme Court 1755 

t!.c: G£:<neral r•:anage:r ,· bouthern Cent::-al Re:ilway vs. AV .r-t. 

Coi.lrt oos12·rved 2~ tmder: 

"v:h•.:re the vt.lidity of policy decLion~' of the 
;(ciHJY Bv<:-::d reg•1lating seniorit:l' of Railwcy St.aff 
Wf.S challenged on the groun(i of tr.eir being violative 
of J..rts 14 and 16 of 'the ConGtitution, <::nd the relief 
is clc.im::d only age inst the s.ailvJay, it is sufficient 
if the r<e.ih:ay was impleaded anc non-joinder of the 
employees liK.ely to be affect.j by the decision in 
the ca~e is not fatc.l to the wr-it Petition.Th:Jse 
empl :.>yees were et the rrost proper pc.rties but not 
necessar~· pc.rties ." 

In JievJ of the e:.bove the oth"'r employees vihose seniority 

mig t be c.ffe.ct:d by chang·.'! of seniority of the petit.i.oners 

could be proper pal·ties. Their-non-impleadment car.-not be 

fctc.l. 

18. Now, we turn to t.he questi:Jn of delay and laches 

on t.J.e ,e:. rt of the p'et~tioners in filing writ petitions 

before the !i.i<;;h Court of ?.ajesthan. It may be stc;t.ed th;;t 

no L.mitati::m period is prescribed for f-il·ing \·;rit petitions 

41 the High Court for redressal of grievanc_es. Hov:ever, the 
done within · 

same -hould b.:: I~ "'asonuble time. 

19. i-lhile dealing ~ith the question of long un-explained 
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delay in filing petitions in the dispute about interse 

seniority in G.P. oaval vs. Chief Secretary, Government of u.P. 

{ AIK 1984 &.C. 152 7) the Supreme Court. ·held as under: 

"A grievance was m::..de that the petiti ::>i1ers have moved 
this Court. after a long un·explainea delay and the 
Court,ShJuld not orant an~· relief to them. It was 
pointed out that the prov~sional seniority list was 
drc.wn up on i'larch· 22nd, 1971 and the _;Jetitions have 
been filed in the yec.r 1983. The resyondents therefore, 
submitted that the court should throw out the 
petitions on the gr::>und of delay, laches and 
acquiescence. It was said that pro~tions granted 
on the basis of impugned seniority list were not 
questioned by the petitioners and they have acquies~ed 
into it. we are not disposed to accede t::>this 
request bec~use resp::>ndents 1 to 3 hc.ve not finalised 

. the seniority list for a period of m::>re then 12 yec;rs 
c.nd are operc.ting tr.e·s~r.E for further prom::>ti~n 
to the utter disacJvant;:.ge of the petiti·~ners. 
Petitioners went on making re_::;resentations after 
representations which did not yielc any response, 
reply or relief. coupled 1r:itr. this is th~ f;:.ct that 
the ·;>etitioners belong t::J the· l::>wer echelons of 
service and it is not difficult-to visuc;lise that they 
m:.y find it extrem:~ly difficult to rush to the Court 
Therefore, che: contenti:m must be re:jectsc ." 

20. In 1.run Kumar Chatterjee v_ . .:>outh E<:stern R<-ih;c.ys 

{.z..:s·. 1985 s.c. 481) the petition \-Jas dismis...:ed by the High 

Court on the ground of inordinate delay. The .;upre:ne court 

held th<..t there wc.s n::J justificc.ti.::m in de_;:>riving the 

petitioner of bis legitimate rights ••.• " 

21. In Ram Chandra Shanker Deodhar and others vs. The 

~tate of l•iahareshtra and others (AIR 1974 ::>c 259) the SuprE-me 

Court ob&erved: 

2.::. 

"The rule which se:ys thc.t c. Coart may not inquire 
into belated or stale clcims is not a rt!le of law but 
a rule of practice based on sound and proper exercise 
of discretion, anci there is no inviolable rule that 
1\'henever there is dele}' the Court must necessarily 
refuse to ~ntertain the petition. The questi)n is one 
of Xk~ discr~tion to be followed on the facts of 
ee:ch ccse ... 

In the case Pefore us, <t ·h,s bee.1 -llegod that th-
• - Q . - <:: 

date of appointment of one Shri Harbhajan ~in~ on the post 

of Cleaner was 22.1.1958 ·and the date of appoint~nt of sr.ri 

Navel Singh on thc.t post was 14.11.1958.Both obtcined a decree 

dated 3.12 .1977 from the C~il Court for assigning them 

seniority according to their d;:,te of appointment as Cleaner 

)-' 

; 
v 

.>-
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Accordingly, Shri Harbhajan Singh was assigned seniority 

betl'l•een the na.nes of Shr i Nand La 1 appearing at serial No. 

402 and Shri !';ahendrc. Singh ap;)earing at aerial No. 403, 

because the date of appointment of shr,i Nand Lal was 12 .12 .57.~ 

and that of Shri l·iahendra Singh was 15.1.1958. 5hri Naval Singl 

was assign·ee- seniority between the names of Shri P.ain Singh 

at seriol No. 582 and ~hri Kalji _ Bh,aiat serial No. 583 on 

the. bosis of Naval Singh's date of appointment as 14.11.1958 

because Shri Man :....ingh's d<J.te of appointment was 31.10.1958 

an.:: th<.:.t of Shri iColji Bh<.i's dote of c.ppointment viaS 21.6.59. 

23. \·ie he:ve a:>nsidered the sc.id allegc.tions of th(• 

petit i()ners. The ab:>ve f6CtE clecr ly in die~ te tho t ...:.hri 

r.c.rbhc.jan ~ingh c.nd Shri Noval Sin9h hc.d been assigned 

senlorit~· in c~mpliatJce '"it.h t.he sc;id decree dated 3.12.1977 

2L It has next b:_;.erJ olleged on bcholf of the petit.i6ne:::-s 

thi'-t when the petitioners cc:.;r.:; to know c.oout the said decree 

posseC by a Civil CO'-l.rt in fL:vo~r of ~hr..i. Hc!"bbc:jan Singf! 

i:nd Shri i·:cval :;_ ingrl end that _:_n COr:l'iJlicnce -Of thct decree 

b:::.th of t.b.s-m were ossigned seniority cin the basis of d<;te of 

their appointm:nt, they served a demc.nd notice on the 

respond~nts in October, 1983 whereby they requested the 

respondcnt.s to accord S•imilar trei.tJrent to the petitioners 

c.s had b:en given by them to Shri Hc.rbhajan Singh by 

assigning seniority to them according to their respective 

initic;l dates :>f a:;_::>p::>intments l·.'it;h c:ll cons~quential benefits 

with reg<.rd to further promotiofi etc .• The petitioners did not 

receive c:ny reply from the r _S;)ondents. They theref::>re, 

filed the c;foresaid 1vrit petitions in the Rc:jc.sthan High 

25. The ab::>ve will show thc.t the cause of action for' 

rectificc:tion of error, if c.ny, in the seniority l~st first 

arose in 1963 and thereafter in 1977 or 1978 when Shri 

Harbhtjan 5ingh an:J Nawal Sir.gh were c.ssignE:d seniority on 
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the basis of their dates of appointment and lastly when the 

demand notice of the petitioners was not replied ·.£ by the 

res~ondent!l. The v:rit pet~tions appear to have been filed 

within one year of the said demond notice of the petitioners. 

In vie;·; of these successive facts and circumstances, the 

·rn::it Petitions cannot .~ said to have been filed in the 

Rajasthan High Court with inordinate delay. The above makes 

it quite clear that there is no such delay or laches on 

the p~rt of thepetit~oners so as to refu.e to consider their 

petitions o:nd de.)ri·ve ther:1 of their legitim::.te rights. 

The Tt-.s can:.ot therefore bE: thrown out on the ground of 

delay or c.ny l~ches. 

26. N:n·:, 1-1e examinE: the cese of the petitioners on 

merits. l~e will first deal with writ petition No. 2210/1983 

receivc:a in the TriburJc..l by tranE.fer and registered as 

T.A. NO. 575/86 

2 7. Acc::Jrdin9 to the olleg<.. tions of the petitioner, 

he wo.s in ttla lly a~opoint.::d ,.s Cl;:aner in Kala Loco of 

Western rt.eih1ay with effect from 29.1.1:?57. The respondents 

hc.ve, however, disclos-:d the dote of appointment es 24.1.1957 

as terrporary cleane:r:. The petiti::>tl3r has alleged that he was 

pro;roted to of_iciata on ,,he post of ~econd Firel1'lO.n in i·.ay, 

1963 and then as Firerr12n Gr2 e :o in '·;<..Y 1974 and then a:; 

Diesel Assist;:.nt in i1arch 19:78 .According to him he should 

have l>2en assigned senio:::it.y be-tw-;en serial Nos. 129 and 130 

on th~ basis of his d~te of appointment. This position has 

be .::n challenged by the L:!O y-'n:,e,;-,t.s. They he: ve contended 

that the petitioner was medic511 1' declared U!'lfit for the 

post of 3eco:ld ? i.reman in the yecr 1966 c.n6 he was accordingly 

given the alternate post of 11arker. ~ubsequently, the 

petition-:::, vlde hi:> a_:>.)licc,ti.:m dated 25.2.1972 (Annexare R-1) 

requested thet he may be re-abS::Jrbed c.s Lecond Firem;.n and 

he was willing t~ accept seniority under the extant :::ules. 

Accordingly, the petitioner wa::: re-absorbed as ~ c:cond E' irem...n l: 

I 

>· 
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by order dated 12.4.1974 and given the seniority below 

all confirmed second Firemen on that date under the extant 

r~les. Intimation to this effect was also communicat~ to 

the petitioner vide office order dated 17.6.1974(;,nnexure R-2) 

28. The petition2r does not appear to have repelled the 

abJve contention by filing any rejoindcor. It is manifestly 

cle~r from the above facts and the documentary evidence 

that the petitiom=r <:.cce;:,ted that pas it ion c.t his own accord. 

~9. In thi::. cor:ne:cti~.x1, c.ttention 1nc.y be .:3rcv;n t0 r;..1le 

' 1 ~>aniority o£ rcil\·.:cy servants trcnsferred 2t their ov(1n 

r<:.'c;uest from one rc.i lway t )C.rJ )'ch,,r sho~ld J:x: allotted below 

se:rvc.nts i11 the rel8vc:nt grc_c!.e in the prorrot:ic_>n grou;> in 

or length of officicting "ervice of the tr2nsfcn:ed raih;cy 

30. As the ~Jetitioner :::hri Tara Chc.nC: was re-absorbed 

as 5econd Firem2n on his O'dn reque.:=tl and \·;illingness to 

accept seniority under the extent rule.3, be wc..3 given 

seniority belCJ\. ell confirmee ::.econd }'iL-emen on tht,t dat.e. 

This wcs done in accordance with rules and v1ith the consent 

of tr.e pstitioner. He acce;:-ted e .i.:OOSt on his own volition 

a:1d now c<;nnot t1.1rn beck. so as to clc.ion higher rc.nk. or 

seniCJrity. 

The ;:osition of Tc.rC' Ch-.nd it; therefor-e, different 

from the position of S/Shri Hc.rbhc.jan Singh c.nd Naval Singh 

o.foresaid. He cc.nnot be equated with the•n in respect of 

assignment of seniority on the basis of his dc.t£ of appoint-

ment. T.A.~:o. 575/86 is ther·=fore liable to he dismissec!. 

32. AS regards the re:neining petitions, it is an admitted 

fc.ct between the <~c.rties t.hct. Shr i Hcrbhajan ~ ingh wLo We s alsCJ 

appointed as Cleaner, w<es c;ssigned senior.i.ty on the basis of 
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hiS date of appointment in pursuance of declaration by 

Civil Court. Similarly Shri Naval Singh who was also 

appointed initially as a Cleaner, was assigned seniority 

on the bOsis of his date of ap~ointment in compliance with 

the decree of the Civil Court. lt will appear from the 

seniority list of 1963 that the name of Shri Harbhajan Singh 

has been shown in Annexure -1 of peper book of T.A. No. 630/86 

at serial No. 566. He was assigned seniority between serial 

No. 402 and 403 on the basis of his date of appointment as 

22.1.1958. On the same analogy the petitioners have claimej 

seniority over Shri Gurdcyal ::>ingh c,nd Trilok Nc.th,who were 

juniors to the petitioners c.nd were shown at his;·h,:r plcces 

in the seniority list pFepared in 1963. The serial numbers 

at .,.,hich th€ · . ~etitione1·s have be·.=n placec in tr,e seniority 

li:ot of 1963, have be·o:n given in the char'!; g-iven heretofore. 

petiti::>ners c.JnteJtding t.hc.~t t~he ·.5e._ is ion of the court of 

Civil Judr~e, GUl'1o is. neither a precedent, nor is bind!..ng upon 

this court and the petiticmers hc.ve no right to claim any 

bene::it of seniority on the basis of the o.foresoiC judgment. 

34. In this connsction an unreport<.Od dec~,,L:m doter: 

16.1.1979 of the Rajasthan hioh Court in Ranjit Sinch vs. 
- While -

Stc,te of Ra;asthan may be ref~rred • . j following the 
in 

dec.J.sion of t..e Hon'ble t.Upreme CourtjK.I. shepherd vs. 

Union of India (AJ:r( 1988 5.c. 686) the high court observed 

as under: 

"The Supreme Court has in clear terms emphasised that 

all the. persons who ;ore similarly situc:.te should be 

given the benefit of the orde:::s of u·,e court and the 

same principle should a,:_;:,ly to decide their cases 

irrespective of the f<oct whether they have ap_;Jrouched 

the court or not. There is no justificc;ti.)n to pen<::lise 

them for not having litigc:,ted. If they are sd!milarly 

situate, they are also entitled to the same benefits 

as others, 11;,0 had c:gitated the matters in the courts .•• 

i 

'=> 
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35. It is amply clear that the petitioner~ andother persons 

named as Gurdayal Singh, Trilok Nath, Harbhajan Singh and 

Nawal :;, ingh were initiall}· appointed as Cleaners. The 

seniority list of those who were initially appointed as 

Cleane::-s, was drawn up in 1963. Since the said Harbhajan Singh 

and Naval ~ingh were assigned seniority on the basis of 

their appointments as a result of Civil court decree, the 

petitioners,. who are similarly situated, should be given the 

benefit of the orders of the Civil court and the same principle 

should ap.·lY to decide their seniority irres;Jective of the 

fact whether they have ap;roc. ched the court or not. 

In this connection 1975(1) .;L.': Amrit Lal vs .Collector 

of central Excise, Delhi (S.C.) 1'53, may be referreod. The 

;; upreme Court ob.'>E·:!:Ved: 

":·ihdl c:. cit.i2en aggriP.vec by tee action of Governl11'2nt 

De;)crtm-:::nt has ap_,:Jroached tl:e CQ.lrt and obtaired a 

decla::-ation of lav; in l:is fc.vour, others in like 

circumstance~, should be able to rely on the sense 

of responsibill.ty of the departmr-·nt. concerned and 

to accept that they will be given thebenefit of this 

declaration without the need to take their grievance 

to conrt." 

36. l'he principle of law as laid down by theHon' ble .:iupreme 

Coilrt in the aforesaid cases leevJ no do;.1bt in our minds as 

to the entitlement of the petitioners for the same benefits 

wh~ch have been given to Herbhajan Singh and Eaval [ingh 

in pursuence of Civil Court decree. 

37. The learned counsel for the respondents has vehemently 

argued th<,t the seniority of the petitioners wes drcwn in 

accordance with the extant rules and therefore, their seniority 

cannot be changed. He has placed reliance on rule 303 of the 

Indian Railv1ay Establishment Manual which is reproduced below: 

l.L 
I 
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"(a) Candidates who are sent for initial training to 

trc,ining schools will .rank in seniority in the relevant 
grade in the order of merit obtained at the examination 
held at the end of the training period before being 
posted again working posts." 

(b) candidates who do not have to undergo any 
training the seniority should be determined on 
the basis of the merit order assigned by the Railway 
Service commissiorior other recruiting authority ... 

A perusal of the rule will show that it is applicable 

to those employees who ar·e recruited c:.t one time for one 

and the same grade or cadre. It does not ·say anything about 

the panels drawn at different point of time. A perusal of 

the seniority list of 1963 (bnnex'-!re 1) of T.A. No. 630/86 

will show th&t the seniority had b2en drawn for the panels 
. onwards. 

formed fro:n 1.8.1956/ I'his seniority list was prepared in 

October, 1963. :;:t follo~->•S from this thet the seniority \·~<:.5 

dre~-m f<;>r v<.Li.J . .J.C: p<>nels formed st dif~erent point of times 

f:-·)m 1.5.1956 to October 1963.It. is c:.l:::o clear fro.1 the S'-'id 

:::enior.:."l;i' li:t (,:..nnezure 1) that the co.nciijcte~ of lowt:.r 

panels abSorbed cgain~t the post of higher panel were plac2d 

below all candidates of that panel maintaining their interse 

order of rerit on the panel they v1ere orig"inally placed. ':c'he 

respondents have not beer. able to point out any rules under 

which seniority of the appointees on one and the sarre post or 

cudre at different points of time and from different panels 

would re determined. In the abSence of <~ny specific rules, 

principle of length of serv,ice and continuous offici.c:tion 
. 5e 

should norrro=lly/£olloy,ed. 

38. In this connection decision of the principal Bench 

of this :i"ribunal inthe cc,se of ;(.N. Mishra andothers. vs. 

Union of India and others(1986 ATJ Volu~e l, page 473) may 

be referred. It ~1as held that seniority in a cadre, grade or 

service would have to be d eter:nined on the bas is of continuous 

officiation f' 

I 
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39. In N,M. Chauhan vs. State of Gujarat (AIR 1977 S.c. 

251) the supreme coutt held," •• , .seniority normally is measured 

by length of contiuous officiating service- actually, is easily 

accepted as the legal." 

40. In G.S. Lamba vs. Union of India AIR 1985 S.C. 1019), 

the Supreme Cou=t further observed as under: 

" ••• ,in the absence of any other valid principle of 

seniority, it is well established that the continuous 

officiatiJn in the cadre, grade or servi.ce, will 

pr~vide a valid principle of seniority. The seniority 

lists having not been prepered on thls principle are 

liable to be quashed and set aside." 

41. In C.l?. ::>ingla vs. Uni~n of India (AIR 1984::; .C 1595) 

t.'le S·.l_;;reme ::ourt observed: 

u •••• It is., h:J;,:ever, difficult to ap .. _.recictE: hO\'i in 

the m&tter of. seniority, any distinction can be mode 

between direct recruits vlh~ 2r2 appointed to substantive 

vacancies in the service." 

42. It is a:J?lY clear thc.t in the absence of any other 

valid service rule the continuous offici&tion in the cadre, 

gr<:.de orservice.1-1ill provide a valid principle of seniority. 

contin'uous officiation hc:s to be counted from the date of 

ap~ointment in the case of the direct appointees and from 

the date of promoti::m in the case of the promotees. The 

petitione~s are direct appointees and the questio~of interse 

seniority sh::>'..!ld therefore be fixed on the basis of the dates 

of their appointment. 

43. we, therefore, direct that the petitioners shall be 

• assigned inter-se seniority on the basis of the dates of 

their appointments. They shall be entitled to consideration 

for promotion to higher posts from the dates their juniors 

were promoteC! in accordence with the Rules on the basis of 

the revised seniority list. Their cases shall be reviewed 

~L 
I 
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by Review ppcs.However,the juniors who have been officiating 

in higher posts for long periods, shall not be reverted to 

lower posts. They shall be absorbed against future vacancies 

or supernumerary posts created to accomnodate them. But they 

shall be considered for future promotions on the basis of' 

their revised seniority. 

44. The above directions shall be irrplemented within a 
of 

period/three months ofthe date of receipt of ,!> copy of this 

judgment by the Respondents. 

45. The TAS <:re disposed of <>ccordingly excG..;>t for T.A. No. 

575/66 which 'iS dismissed for re;::sons indic~ted in perc 31 

above. ·No order as to costs. Let c copy of this judgment be 

kept in e~ch of the Ti-.s for record. 

sd/-
(S ~q, .S•'>Gr,.'- ) 

Judicial i'l:mber 

sd/­
Kaushal Kumar) 

Vice Chairman 
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