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- IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JODHPUR BENCH,

SITTING AT JAIPWR

(1) T.A. No. 632/86
Sudesh Kumar

versus

Union of India & others

(2) T.A. No. 575/86
Tara Chand - .

versus
Union of India & others

(3) T.A. No, 630/86
Makhan Lal

versus
Union of India & others

(4) T.r. No. 662/86
HaXi Shankar

versus

Union of India & others

a\(;o" T.a. No. 576/86

Roshan Lal

versus

Union of India & others

(6) T.A. No. 574/86

Inder Singh

-versus

Union of India & others.

(7) T.&. No. 577/86

MColi Lal

versus

Union of India & others

(8) T.a. No. 631/86

Gajanand H.
versus

Union of India & others

A
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(9) T.h. No. 634/86

Mangi Lal .s sPetitioner.

versus

Union of India & others «. sRespondents.

Shri M.R. Calla ' Counsel for the Petitioners

Shri R.N. Mathur Counsel for the Respondents
CORAM .

%)

THE HON'BLE SHRI KAUSHAL KUMAR VICE CHAIRMAN.

THE HON'BLe SHRI S,R. S2GER JUDL. MELNBER.

S.R. SAGAR

The petitioners Tera Chand-B, Mengi Lal, Inder
singh, Gajanand-H, Hari Shankar, Sudesh Kumar, rMekhan Lal,
Mooli Lal-G & Roshen Lal-N all railway servants were
initially éppointed as Cleaners in the Western Railway. The
seniority list was prepared in the year 1963. It was besed
on the merit order assigned to the candidates in the
‘selection held. &s a result of a decree oé Civil Court

who were similarly placed as r

the seniority of Harbhajan sSingh &nd Nawal Singhé:petitiong

/@%%nged. They were assigned seniority on the besis of Xiusix
de_tes of/ggggintrrent. The petitioners individually represented
for their seniority on the basis cf'the' date of their
appoint?ent in accordance with the mandate of the ssid
decree. The p?titioner§ request was not accepted by the
Railway Authorities.The petitioners,. therefore, individually
filed writ petitions in the Rajasthan High Court at Jaipur.

the Writ Ppetitions filed by Tara Chand, Mangi Le&l, Inder

Singh, Gajanand-H, Hari Shanker, Suresh Kumar, Mskhan Lel,

Mooli Lsl-G and Roshan lal-N were registered as Writ Petiti-

ons Nos. 2210/83, 1587/84,2205/83,1524/84,1734/84,1525/84,

1523/84,2212/83 and 2211/83 respectively. After establishment
- of the Bench Qﬁ the Centrel Adminispretive Tribunal at

Jodhpur, all the said wtits were transferred to this

)
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‘Tribunal and the same have been registered

to officiste as Fireman Grede B end

.No.

-3

as T.A. Nos.
575/86,634/86,574/56,631/86,562/86,
576/86 respectively.

all

2, AS the questions of facts and law involved in/these
petitions are almost common, &ll these TAs have been taken

632/86, 630/86,577/86 and

up'together for disposal by common judgment with the consent
of the parties' counsel,

3. Briefly stated the facts are that the petitioners were
initially appointed as Cleaners in the western Railway.They
were promoted to officiate on the post of Second Fireman; then
: then on the post of Diesel

Assistant on respective detes shown in the Chart given below:

51. Name of the Dete of Date of Date of Date of
No. petitioners éppoint- appoint dppointment éppointment
ment on ment on on the post on the post
the post the post
£ of
of of Second _ ° .
: e Fireman Diesel
Cleaner. Fireman Grade-B kLssistant
1. Tara chané.B 29.1.57 8.5.63 18.5.74 7.3.87
2. Mangi Lal 23.11.57 26.11.65  30.5.74 23.4,79
3. Inder Singh 24.11.57 Jan., 64 18,5.74 7.3.78
4. Gajanand 24.11.57 24.11.65 25.2.76 July 79
5. Heri shenkar  24.11.57 14.10.63 28.12.73 7.3.78
6. Sudesh Kumar 25.11,57 7.8.64 15.5.74 1.10,78
7. Makhan Lal 19.12,57 24.11.62 15.,5.74 23.4.79
8. Mooli Lal-B 4.1.58 (Dctg not, 18.5,74 7.3.78
: mentioned
in the
petition)
9. Roshan Lal-M . 22.1.58 Jan. 64 18.5.74 7.3.78

Positionof

Name of the
Petitioner,

the petitioners in seniority list of 1963

Position which should have been
Positigg on_the basis of date of appointment.

Sl.

between 129(Kailash Chand 13.1.,57

1. Tara Chand-B 318
’ and 130(pDaulat Rem 6.5.57)
2. Mangi Lal 551 between 401 (Kailash Chand 13,1.57)

and 130(Daulet zam 6.5.57)
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3. Inder Singh - 507 etween 401
Gopal Singh 16.11.57) and 402
(Nand Lal-M 12.312,57)
4. Gajanand 570 Y T, TRt
5, Hari Shankar 488 PG 7, Y
6. Sudesh Kumar 526 R, P PR
‘7. Makhan Lal 556 Between 402
(Nand Lal-M 12.12.57) and 403
(Mahendra Singh 15.2.58)
8. Mool Lal-B 563 - =d0mem
9. Roshan Lal.-M 512 ~e=d0mmm
B G o T T AT A M T T e T e AT AT A A P L, Ty LT et T " e ™ e e ™ it

Details regarding positionof the emplovees mentioned -

in thizxd coldmn of the apove Clart. ..

51. Name of the employee Date of Position assigned
No mentioned in the &.pointment in the seniority
° third colum: cf the list of -963

precaeding chart

1. Keilash Chend 13.1.57 129

2. L.aulat Ram 6.5.57 130

. 3. Gopal & ingh 16.11.57 401

4. . Nand Lal 12.12.57 402

5. Mehendra Singh _ 15.2.58 403
—.—'—.H-._.N-.—.-.—._.—f-'-.—.—i;.;,}.m;._'-.H—.-.—‘_'-.—‘-‘-
3. It hes been alleged th:t/selection which was held

in the year 1973 for the post of rireman Grade-A, Sarve Shri

Gurdayal Singh and Trilok Nath, persons junior to the

petitioners,were selected. They were Shown &t position 407

and 422 respectively, as agaiiist higher position claimed by

the petitioners. Th2 details about both 3hri Gurdayal Singh

as well as Shri Trilok Nath are given belows ‘j\
1. 9n 5.10,1968 they becamz Fireman-B in the greade
100-130 and in the promotion order their names appesr
at serial No. 5'{ and 67 respectively(Annexure -2). },
2. 0n 2.12.1975 they became Shunter ~A in érade 290.400. )
3.0n 27.9.1978 they became Driver Grade C in grade

330-560.

NG
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4; , It has next been alleged that in the Divisional
Senibrity List of Fireman-C as on 1.7.1966 and Divisional
teniority List of Fireman.Grade-B as on 2.11.1977, 3&rvas Shri
Gurdayal Singh and Trilok Nath, though juniors,  were always
shown higher in the seniority list, as a result of original
error. Had the correct seniority been assigned to the

petitioners, they would have been promotsd in preference to the

" said shri Gurdayal Singh and Shri Trilok Nath. The date of

appointment of Shri Gurdayal Singh is 25.1,1958 and his name
appears at £1. No. 407 and that date of appoiﬁtmentff Shri
Trilok Kath'is’ 3171.1958 and his name appears at Sl. No., 421.
Had the petitioners been promoted to the post of Fireman Grade-B
in preference to the said Gurdeyal fingh amd Trilok Nath, they
would have beesn szlacted es Fifeman GraGe-a in the year 1973
end could have been Shunter -a in 1975 .and Driver Grude-C

in 1978. It hes further been alleged thet HerbBajen L._ngh,
LDiesel Assistant and siawal Singh, Diesel kssistant, conte:ted
for their seniority according to the dstes of their appointments
as Cleaners in & civil suit in the court-of Civil Judge Class 1

Guna M.P. and obtained a decree in accordance therewith.

5. when this decree of Civil Judge came up in X% executior
apreel before/;gZitianal District Judge, Guna(M.P.), it was
held by that court that Shri Harbhajan &ingh was entitled to %3
the assignment of seniority between the names of Shri Nahd Lal

eppearing at sl. No. 402 and Shri Mehendra Singh gppearing st

»1. o. 403 on the pasis of trri Harbhajan Singh's date of

. appointment as 22.1.1958 beczuse the date of @ppointment of

Shri Kand Lal was 12.12.1957 and thet of ¢hri Mahendrs 5ingh
weS 15.1.1958., Similarly Lhri wWawel Lingh was ordered to be
ghown between the names of Shri Man Singh at S1. No. 582
and shri Kalji Bhai at S1. No. 583 on the basis of Nawal
Singh's date >f appointment as-14.11.1958 because shri
Mehendra cingh's dete of appointment was 31.10.1958 amd that
of Shri Kslji Bhai was 21.6,1959. Thus there was specific
direction ta'. assign higher seniority to Shri Harbhejan &ingh

and Hawzsl Singh on the basis of their dates of appointment, -
S
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6. On the basis of the aforesaid decision of the Civil

Court the petitioners gave a registered notice through their

counsel to the General Manager, wWesStern Réilway,Divisional

Railway Manager,Western Railway, Kota é&nd Senior

Mechanical Engineer,Western Railway, Kota requesting them

to a-sign the correct seniority to the petitioners and

Divisional

promote them with retrospective efrfect from the date, their

juniors were promoted alongwith all consequential benefits,

The said authority did not reply to the notice.

7. Aggrieved from the inaction of th

caid authorities

wh.0 are now respondents, the petitioners preferred the

& fore ment ioned

on the besis of

writ petitions in the High Court

the dete of eppointment with all

benefits including promotions with retrospective =ffect.

for seniority

conssguential

8. In T.A., lNo. 575/86( writ Petition No. 2210/83) £iled

by the petitioner Tara Chend, T.A. No. 632/86(Writ Petition

No. 1525/84) filed by the petitioner sudesh Kumer and T.Z.

No. 630/86 (Writ petition No. 1523/84) filed by the petitioner

Makhen Lal, written statements have besen filed by the

respondents. No' written statement has been filed in the

remaining Tis.

9. _Admitting the fact that the petitioner Tara Chand was

initielly &ppointed as

<

24.1.,1957,the, have meinly contended that though he was

temporary Clcaner by order dzted

promoted to officiste on the post of Lecond Fireman in 1963,

he wa: medically declered unfit for that post in the year

1966 «nd was accordingly given the alternafe post of

riarker. gubsequently the petitioner vide his application

dated 25.2.1972 requested that he might be re-absorbed as

Second Fireman and he was willing to accept seniority under

the extant Rules. Accordingly the petitioner was re-absorbed

as ;econd Firemen by order dated 12.4.1974 and given

seniority

between Nathu Lal-M &nd Mohamnad Hanib-a, below &ll confirred

second Firemen on that date urder the exXtant rules. Zccording

to rules, he was given due seniority after his re-absorption as

LY
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Secohd Fireman_in 1974 and tbetx he was promoted as Fireman

Grade-B by order dated 18.5.1974.

10, Except as -indicated above, identical defence has been

taken by the respondents in all the said three TS Nos.575/86,
630/86 and 632/86. The respondents have contended that the
seniority lisﬁ, referred £4by the petitioners was published
in the year 1963 i.e. more than two decades back and was
circulated to all concerned affording the opportunify to
submit repjresentation if any, against the said seniority list
within one month, The petitioners d4id not avail of that
opportunity and therefore, they are estepped from assailing
the aforeseid seniority list af such & late stage. However,
the seniority issued is based on the merit order in terms
of the No£e_2 below para ~-604 (D) of the EétabliShmenE:Enual.
The allegations of the petitioners thagt they were seniors
and the persons junior to them had been assigned higher
positim in the seniority list was wrong. It has further been
contended that the decision of the court of the Civil Juﬁge,
Gune, is not/grecedent and that the petitioners have no

right to claim any benefit of seniority on the basis of the
said judgment. The petitions zre, therefore, liable to be

dismissed.

11. We have heard the arguments of learned counsel for

the parties and have gone through the record.

12, Although no specific plea regarding non-joinder of
necessary parties has been teken by the respondents, ;he
learned counsel for the respondents has argued that the
reliefs prayed for by the petitioners, if granted, will
directly affect Gurdayal Singh, Trilok Nath, Kailash Chand
and others. They have not bzen impleaded. The Tas (Writ
Petitions) are not, therefore, maintainable for non-joinde;

of necessary parties,

13. We have given considerable thought to the arguments

of the learned counsel for the respondents. The guestion as

to who are necessary party or parties will depend on the



nature of the case and the nsture of thé relief élaimed.
In this connection A.I.x. 1963 8,C. 786, Udit Narain &ingh
vs, Board of Revenue mey be referred.The Supreme Court
observed:
*The neceésary party 1s one without whom no order
can be madé effectively, the proper party is one
in whoée absence an efiective order can be hade but
whose preéence is necessary for completec and final

decision on the question involved in the proceedings."

rccording to the principle of law as  laid dqown by

4

[y

the Supreme Court in the cese of Udit Narain Singh impleadment

of & party is nacessary only if no order cén be mede efizctive-

1Y

.ly in his &bsence,

18 The guestion as to who are necessary pértizs wac

)

tulem Bench oI the Tribunal

pei
3

consijerzd and decided by the £rna
in T.S. Gopi &nd others ve. Deputy Collactor of Customs &nd
others. (full Bench judgment cf Central ndministreﬁrJe
Tribunal 1986-1989 page 341) . Tre full Bench of the Tribunal
obsérved_as under:

Tt must be borne in mind thet the ultimete or
original employer (U.0.1) is & necessary party

where the impugned order h:cs been pasced by & servant
of the Unlon of India in puarsuance of & genercl
instruction or dirsection issued by &ny iinistry or
Depertment of the Government of Indie and the validity
of the .nstructi.n 1s questioned. The same would be
the position where the order impugned has & wide
repercuszion e.g. on the other employz=s in the same
department, cadre, etc, but working in other units,
regiens where other functionaries also enjoy the
delegated powers of employer like the Genersl Manager
of regional Railways. ~n order fixing seniority in
one region/cadre mey heve effect not merely on the
applicant but also on many other persons within and
outside the region/cadre. i1f the order is qusshed

or modified on ce. tain principles or interpretation,
others in the section, cedre or department mey also

. be affected directly or constructively, some favourably
and some unfavoursbly. It is the interest of the
latter that has to be kept in mind in a case of
fixation of seniority. In effect, where the fincsl
order of the Tribunal is likely to affect persons
other than the applicant or apylicants, the
impleadment of the ultimate/original employer will
be. necessary."

kY v
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/view of this, though the parties referrsd to by the learned
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16.  In the case before us the petitioners heve claimed

sen.ority on the basis of the date of their appointment

wheras the respondents héve contended thst the seniority

idsued in 1963 was strictly besed on.the merit order assignec

to the cendidstes. The guestion is whether the railway

aut:orities should edopt the policy to assign seniority

to the petit.oners on the basis of the Gates of their appoint-

ment or they should assign seniority to them on the merit order
general .

The question substeéntially relates to / policy .im accordance

with law. In

coansel for the respondents might be affected by change of

scn.ority of the petitionere, they are not nscessery perties,

i7. In this conrectinn ..I,R. 1974 Supreme Court 1755

tre Gznersl Manager, Southern Centrzl Reilway VS. AV.R,

5 iddhent i boopsaaan@EXodpodd®>S mey be reférred. Th osupreme

Court opserved ac¢ under:

“where the velidity of policy deci-ions of the .
neiiwy Bowrd regulating seniority of Railway Sstaff

wes chaéllanged on the ground of their being viclative

of Lrts 14 and 16 of 'the Constitution, and the relief

is cleimzd only egéinst the Railway, it is sufficient

if the Reilway was impleaded ancé non-joinder of the

employees likely to be zffect.d by the decision in

the cave is not fatel to the Writ petition.Those

efployees were at the most proper parties but not

necessary. parties,*

In view of the ebove the other employees whose seniority

. . .
mig t be affectz=d by chang2 of seniority of the petitioners
coulé be proper psrties. Their non-implesdrment can-not be

fetel, - .

18, Now, we turn to the gquestion of delay and laches

Fh

on tre .2xt of the pet.tioners in filing writ petitions

before the Hich Court of Rajasthan. It msy be stzted thet

no limitation period is prescribesd for filing writ petitions

ip the High Court for redressal of grievances. However, the
done within ’ .

same _-hould be/icesonuble time.

19. while dealing with the guestion of long un-explained

[

\

¥
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deley in filing petitions in the dispute about interse
seniority in G.P. Daval vs. Chief Secretary, Government of U.Pp.

{ AIx 1984 S.C. 1527) the Supreme Court held as under:

"} grievence was made that the petitioners have moved

this Court.zfter a long unexplained delsy and the

Courtishould not grant any relief tc them. It was

pointed out that ﬁhe provisional seniority list was

dréwn up on Ildarch 22nd, 1971 and the petitions have

been filed in the yeer 1983. The res.ondents therefore,

submitted that the court should throw out the

petitions on the ground of delay, laches and

acquisescence. It was said that promotions granted

on the bacis of impugned seniority list were not

questioned by the petitioners and they heve acguiesced

into it. We are not disposed to accede tothis {
recuest beceuse respondents 1 to 3 heve not finazlised *fh
. the seniority list for & period of more than 12 yeers -
&nd ere opereting the'sume for further promotion

to the utter disadvantcge of the petitioners.

Pétitioners went on making recresentstions sfter
representations which did not yielé any response, j
reply or relief. Coupled witk this is the foct that ~
the -petitioners belong to the lower echelons of

service and it is not difficult.to visuelise that they

may find it extremely difficult to rush to the Court
Therefore, .he contentiosn must be rejectsd.®

-

20. In +.run Kumer Chatierjee v.. oouth Ecstern Réilweys
(2Z. 1985 S.C. 4B1) the petition was dismisced by the High.
Court on the ground of inordinate delay. The Supreme Court
held thet there was no justificstion in depriving the

petitioner of bis legitimate rights....

21. In Ram Chandra Shankar Deodhar and others vs. The
bGtate of Msharéshtra and others (AIR 1974 SC 259) the Supreme
Court observed: '

“The rule which seys that & Court may not incuire
into belated or stale cleims is not 2 rule of law but
& rule of practice besed on sound and proper exercise
of discretion, ané there is no inviolable rule that
whenever there is delsy the Court must necessarily

refuse to entertain the petition. The guesti:n is one

of ke discretion to be followed on the facts of -
eezch case M BN
2. In the case Pegore us, it hzs beea alleged that the
date of appointment of one thri Harbhajan Lingh on the post 3,

of Clezner was 22.1.1958 'and the date of appointment of shri
Navsl Singh on that post was 14.11.1958.Both obtzined & decree
dated 3.12.1977 from the C;gil Court for assigning them

seniority eccording to their dite of appointment a$ Cleaner

.

—
-

e
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‘hccordingly, Shri Harbhajan Singh was assigneé seniority
between the nanes of Shri Nand Lal appearing &t serial Ko,

402 and shri Mshendre Singh appearing at serial No. 403,
because the date of appbintment of shri Nand Lal was 12.12.57 -
and that of Shri Mahendra 5ingh was 15.1.1958. £hri Naval S ingt
waS @ssigned seniority between the names of Shri Ma#n Singh

at serisl No. 582 and Shri Kalji . Bhai at serial No. 583 on ‘
the basis of Naval Singh's date of appointment as 14.11.1958
because Shri Man ;ingh's date of appointment was 31.10,1958

eni thet of Shri Kelji Bhei's deste of eppointment was 21.6,.59.

23. Wie heve mnsidered the scid allegetions of the
petitioners, The above fscts clezrly indiccte that ~hri
Eerbhejan »ingh end Shri Neval Singh had been assigned

=cree dated 3.12.1977

o2
O,

seniority in complience with the ssi
24, It has next been elleged on besheli of the petitidners
thét when the petitioners caie to know ébout the said decree
passed by & Civil Court in fevour of ohri ‘Herbhejen Singh

&énd shri ®Havel tingh end that In compliznce of that decree

o

oth of them were essigned seniority on the basis of date of
their appointment, they served & demend notice on the
reSpgndgnts in October, 1983 whereby they requestsd the
respondents to accord sdmiler trectment to the petitiongrs
&s had bzen given by them to Shri Herbhajen Singh by
assigning seniority to them sccording to their respective
initial Gstes of appointments with &1l coﬁsqquential benefits
with regerd to further promotion etc. The petitioners did not
receive &ny reply frcm thé r.spondents. They therefore,
filed the aforesaid writ petitions in the Rajasthan High
Ccoart in th?year 1983-.1984.
25. The above will show thet the cesuse of action for
rectificetion of error, if any, in the seniority 1%st first
zrose in 1963 and thereafter in 1977 or 1978 when Shri
Harbhé jan Singh and Kawel Singh were wSsigned seniority on

b

I



-12«

the basis of their dates of appointment and lastly when the
demand notice of the petitioners was not replied -z by the
respondents. The wWrit petitions appear to have been filed
within one y2ar of the ssid demand notice of the petitioners.,
In view of these successive facts and circumstances, the
writ petitions cannot be said to have been filed in the
Rajasthan High.Court with inordinste delay. The above makes
it quiée clear thet there is no such delay or laches on

the part of thepetitioners so as to refu.e to consider their
petitiocns and deprive them of their legitimete rights.

The TiS can:.ot therefore be thrown out on the ground of {/,

deley or any leches,

26. Now, we exemine the cese of the petitioners on
merits. We will first desl with writ petition No. 2210/1983
received in the Tribuncl by transfer and registered es

T.A, No. 575/86

27. hccording to the allegetions of the petitioner,

he wes incta8lly a;pointedlgs Cleener in Kela Loco of
Western Reilway with effect from 29.1.1357. The respondents
have, however, diSClOSed the dste of appointment &as 24.1.1957
as temporary clezner. The petitionar has &lleged that he was
promotad to of.iciate on the post of vecond Firemen in hay,
1963 and then as Firemen Gre e B in &y 1974 and then as
Diesel Zssistent in March 1978.4ccording to him he should

have bsen assigned senioriiy between serial Nos. 129 and 130

on the beésis of his dute of appointment. This position has —

be:n challenged by the rasp.nfents. They heve contended

that the petitioner was medically declared unfit for the

post of 3gcond Fireman in the yesr 1966 znd he was accordingly

given the alternste post of Marker. Subseguently, the

petition2x, vide his application dated 25.2.1972(Annexure R-1)

requested that he may be re-absorbed asA&econd Firemzn and

he was willing to accept seniority under the extant zules.

Accoraingly. the petitioner wes re—absofbed as Second Firemen k
i

LS
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by order dsted 12.4.1974 and given the seniority below

all confirmed Second Firemen on that date under the extant
. . - . d

rules. Intimation to this effect was also communicete to

the petitioner vide ofrfice order dsted 17.6.1974(Annaxure R=2)

28. The petitionzr does not appear to have repelled the
above contention by filing any rejoinder. It is manifestly
clear from the above facts and the documentary evidence

-t‘ thet the petitionesr accepted that position et his own eccord,

29, In this connasction, attention may to  rule
X

B 312 of the xeilwey Establishment Manuzl, whoch provides thst

"seniority of reilwey servants trensferred st their own
reéﬁest from ona2 reilway torensther should be allotted below
that of the existing confirmed end efficisting railwey
gervents in the relevent grife in the promotion croup in

the new esteblishreut irrespective of the dete of confirmetion
or length of officiating service of the trensferred rallway
servents M

30, 4s the petitioner Shri Tara Chand was re-absorbed

as Bgcond Firemen on his own reguest, and willingness to

accept seniority under the extent rules, he wes given

ol ADMy . . . . . T s
A%&ﬁi"!@@g senlority belov &ll confirimed fecond Firemen on thet date.
AN N% :
N ‘Y ) . N L. . . .
:(' 3 Trhis wes done in esccordance with rules and with the consent
(=] 1y
wt & o ca s s o . .
a& £ of the petitioner. He accegpted z post on his own volition
)
» ~ .
N . . . . .
€@Q§\ ) @§ aad now c&nnot turn back so as to claim higher rank or
2 By
' seniority.
}“‘ 31. The position of Ters Chund is therefore, Gifferent

\
/

from the position of 5/chri Herbhajen Singh and Neval &ingh
&foresaid. He ceénnot be equated with them in respect of

assignment of seniority on the basis of his date of appoint-

N

ment. T.A,No., 575/86 is ther=fore liable to he dismissed.

3z. As regards the remeining petitions, it is an zdmitted
fcct between the parties thet Shri Herbhe jan .ingh who wis also

appointed as Cleaner, wes essigned seniority on the basis of
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his date of appointment in pursuance of declaration by
Civil Court. Similarly Shri Naval Singh who was also
appointed initially as a Cleaner, was assigned seniority
on the basis of his date of appointment in compliance with
the decree of the Civil Court. it will appear from the
seniority list of 1963 that the name of Shri Harbhaj&n Singh
has been shown in &nnexure -1 of paper book of T.x. Ro. 630/86
at serisl No. 566, He was &ssigned seniority between serial
No. 402 and 403 on the basis of his date of appointment as
22,1.1958. On the same analogy the petitioners have clzimed
seniority over Shri Gurdeyal Singh snd Trilok Neth,who were
juniors to the petitioners &nd were shown &t high<r places
in the seniority list prepared in 1963. The serial numbers
at which the .petitionérs have been placed in the senilority
1ist of 1963, heve bez=n given in the chart given heretofore,

the

+h

WD

[

he <le

33. The respondents have denie

o3
o+

petitioners contending thet the de_ision of the court of

h

Ccivil Judce, Guna is neither a precedent, nor is binding upon
this court &nd the petitioners have no right to claim any

benefit of seniority on the Lasis of the cfaressic judgment.

34, In this connsction an unreported dec..ion dated
16.1.1979 of the Rejasthan bigh coﬁrt in Ranjit Singh vs.
vwhile

State of Rejesthen may be referred. Ménfollawing the

decision of t.e Hon'ble hupreme Court/K.I. Shepherd vs.

Union of India (AIH 1988 S.C. 686)'the High Court observed

&S unders
"The Supreme Court haes in clear terms emphasised that
all'thevpersons who are similarly situcte should be
given the benefit of the orders of the court and the
same principle should a ply to decide their cases
irresgective of the fect whether they have approached
the court or not. There is no justificatiosn to penclise
them for not having litigated, If they are samilarly

situate, they are also entitled to the same benefits

as ochers, who had cgitzted the matters in the courts.™

IS

i

Wi~
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-

o

>
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35. It is amply clear that the petitioners andother persons
named as Gurdayal Singh, Trilok Nath, Barbhajan Singh and
Nawal S$ingh were initially appointed as Cleaners. The
seniority list of those who were initislly appointed as
Cleaners, was drawn up in 1963. Since the said Harbhajan €ingh
and Naval $ingh were assigned ;seniority on thé basis of
their appointments as a result of Civil Court decree, the
petitioners, who are similarly situated, should be given the
benefit 6f the orders of the Civil court and the same principle
1: should ap,-ly to decide their seniority irrespective of the

7 fact whether they have apgrocched the court or not,

‘ In this connection 1975(1) &L.t Amrit Lal vs .Collec'tor

of Central Excise, Delhi (§.C.) 153, may be referred. The

Supreme Court observed:

* "shen & citizen agorieved by the ection of Government
Dasertiment hes approsched the couart and obteined &
s declaration of law in his fevour, others in 1like
LAy,
Q)‘- Lt 06' . -
7 N2 circumstances, should be able to rely on the sense
of responsibility of the departient concerned and

to accept thet they will be given thebenefit of this

&

NG
pégn,_’_,,m\a‘& declaration without the need to take their grievance

to court.®

36. The principle of law &s lsid down by theHon'ble supreme
Court in the aforesaid csses leavé no doubt in our minds as
to the entitlement of the petitioners for the same benefits
which have been given to Harbhajan Singh and Kavel Singh

‘I in pursuence of Civil Court decree.
37. The leerned counsel for the respondents has vehemently
argued that the seniority of the petitioners wes drewn in
accordance with the extant rules and therefore, their seniority
cannot be changsd. He has placed reliance on rule 303 of the

Indien Railway Esteblishment Manual which is reproduced belows

A
3

\L%

W
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" (a) Candidates who are sént for initial training to

treining schools will rank in seniority in the relevant
grade in the order of merit obtained st the examination
held at the end of the training period before being
posted again working posts .

(b) Candidates who do not have to undergo any

training the seniority should be determined on

the basis of the merit order assigned by the Railway
Service Commissionor other recruiting authority.”

2 perusal of the rule will show th&t it is applicsble
to those employees who are recruited zt one time fo; one
and the same grade or cadre. It does not ‘say anything about
the panels drawn at different point5 of time. 2 éerusal of
the seniority list of 1963 (4nnexure 1) of T.A. No. 630/86

will show that the seniority had bsen drawn for the panels

. onwards.
formed from 1.8.1956/ This seniority list wes preparad in

October, 1963. It follows from this that the seniority wes
drewn for verliloas penels formed &t difierent point of times
from 1.6.1956 to oOctober 1963.It is elso clear fro.r the siid

ceniority 1ist (Annexure 1) thet the candidztes of lower

Ww;; penels &bsorbed cgeinst the post of higher panel were p}aced
é‘?/ \4\%—:\ below all céndidetes of that psnel mainteining their interse
;-;(( })g order of merit on the panel they were originally placed. the
'o%s- "‘L\é.'t" respondents have not been able to point out any rules under
‘\@&“bmk\\\\( which seniority of the appointees on one and the same post or

cadre at different points of time and from different panels

would be determined. In the absence of any specific rules,
" principle of length of service and continuous officiztion

: e

should normzlly/followed.

3~8. in this connection decision of the principal Bench

of this Iribunal inthe cese of K.N., Mishra andothers. vs.
Union of India and others(1986 ATJ Volume I, page 473) may

be referred. It was held that seniorit_;y in a cadre, dgrade or
service would >have to be determined on the basis of continuous

A -

4

officiation®

R

W
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39. In N.K. Chauhan vs. State of Gujarat (AIR 1977 S.C.
251) the Supreme Coutt held,”....seniority pormally is measured
by length of contiuous officiating service- actually, is easily

accepted as the legel."

40, In G.5. Lanba vs. Union of India AIR 1985 S.C. 1019),

the supreme Court further observed as under:

",....in the absence of any other valid principle of
senior;ty, it is well established that the continuous
officiation in the cadre, grade or service, will
provide a valid principle of seniority. The seniority
lists having not been prepsred on thils principle are

lieble to be guashed and set aside.

41, In C.P. Singls vs. Union of India (2IR 1984 &£.C 1595}
the Suéreme Court observed:

Zoht gt
AR T, "
I ~

A ....It is, hovever, difficult to sp.reciste how in
- &¢ \ﬁ%’ the matter of. Seniority, any distinction can be made
Pt :
.<( St . . s
B( = between direct recruits who are &ppointed to substantive
% \ /’a‘} . . ) :
NG I & vacancies in the service."
- OEagy, .

42, It is amply clear thet in the absence of any other

vali@ service rule the continuous ;fficiétion in the cadre,
R grade orservice. will provide a valid pfinciple of seniority.
Continuous officiation hes to be coun{ed from the d&te of
appointment in the case of the direct appointees @nd from
the date of promotion in the case of the promotees. The
petitioners are direct appointees and the questioqbf interse
seniority should therefore be fixed on the basis of the dates
of their appointment.
43. We, thersfore, direct that the petitioners shall be
assigned inter-se seniority on the basis of the dates of
their appointménts. They shall.be entitled to consideretion
for promotion to higher posts from the dates their junibxs
were promoted in accordance with the Rules on the basis of
the revised seniority list. Their cases shall be reviewed

'
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by Review DPCs .However,the juniors who have been officieting
'j_n higher posts for long periods, shall not be reverted to
lower posts. They shall be absorbed against future vacancies
or supernumerary posts created to accommodate them. But they
shall be considered for future promotions on the basis of-

their revised seniority.

4a4. Tfhe above directions shall be implemented within a
° ;

period /three months ofthe date of receipt of .8 copy of this

judgment by the Respondents., ‘ &
45, The Tas ere disposed of @ccordingly except for T.a., NO.
575/86 which 'is dismissed for reasons indicsted in perz 31 |

above. No order as to costs. Let & copy of this judgment be
kept in e:ch of the Tis for record.

n

sd/~ '
t=) : Sd/—
(SR .SAGR ) { Kaushal xKumar)
Vice Chairman
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