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( 1) T.A. No. 632/86 
Date of Dec~sion: Jan. 19,1990 

Sudesh Kumar 
••• Petitioners. 

versus 

••• Respondents. 
Union of India & others 

I 
(2) T.A. No. 575/86 

••• Petitioner. 
Tara Chand _., . 

_,. 

versus 

••• Respondents. 
Union of India & others 4i 

( 3) T .A. No. 630/86 
I -1_· 

I1akhan Lal 
•• ·.Petitioner. 

•• .Respondents. 

versus J:_ion of India & others 

. l-.• No. 662/86 

Ho.J:'i Shankar 
••• Petitioner. 

versus 

••• Respondents • 
Union of India & others· 

(5) T.A. No. 576/86 

Roshan Lal 
• •• Petitioner. 

versus 

•• .Respondents. 
union of India & others 

( 6) T.A. No. 574/86 

Inder Singh 
• •• Petitioner. 

versus 

••• Respondents. 
Union of India & others 

( 7) T.A. No. 577/86 

~- • •• Petitioner. 
M<?oJ.i· Lal 

1 versus 

Union of India & others ••• Respondents. 

(8) T.A. No. 631/86 

'; ;_ 
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.Gajanand H. 
••• Petitioner 

?-
versus -

Union of India & others 
••• Respondents. -. 
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(9) T.J. .• No. :634/86 

Mangi Lal 

versus 

Union of India .;;. others 

S,hr i M.R. Calla 

Shri R.N. Mathur 

••• Petitioner. 

••• Respondents~ 

counsel for the Petitioners 

Counsel for the Respondents 

THZ HON' BLE SHRI KJ..USHAL Kut1AR VICE CHAIR}jj.;.N • 

TH~ H.JN I 5Lt: .:>l-'.R I s .R. 5J;.GAA JUDL • .V..El·~ER. 

S.R. 5.AGAA 

The petitioners Tara Chand-B, dangi Lal, Inde:r 

s ingh, Gajanand-1-l, Hari Shankar, Sudesh Kumar, Hakhan Lal, 

Mool i Lal-G & Roshc:n La 1-N all ra ilv-•ay servants were 

initially appointed as Cleaners in the Western Railway. The 

seniority list was prepared in the year 1963. It was b~sed 

on the merit order assigned to the candidates iQ the 

selection held. As a result of a decree of Civil Court 
who were similaflY placed as rs 

the seniority of Harbhajan ;ijingh and Nawal Singr,L'petitione 
was 

/changed. They were assigne5 seniority on the basis of~ 
their 

d~tef of/ appointment. The petitioners individually represented 

for their seniority on the basis of the date of their 

appointment in accordance v-•ith the mondate of the said 

decree. The petitioner~ request was not accepted by the 

Railwc,y Authorities .The petitioners, therefore, individually 

file5 v1rit petitions in the Rajasthan High Court at Jaipur. 

The Writ Petitions filed by Tara Chand, Mangi Lal, Inder 

Singh,, Gajanand-H, Hari Shanker, suresh Kumar, Hakhan Lal, 

Mooli Lal~ and Roshan Lal-N were registered as Writ Petiti-

ons Nos. 2210/83, 1587/84,2205/83,1524/84,1734/84,1525/84, 

1523/84,2212/83 and 2211/83 respectively. After establishment 

of the Bench of the central Administrative Tribunal at 

Jodhpur, all the said wtits were transferred to this 
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Tribunal and the same have been. registered as T·.A. Nos. 

575/86,63 4/86, 5_74/86, 631/86,662/86, 632/86, 630/86,577/86 and 

576/86 respectively. 
all 

2. As the questions of facts and law involved in/these 

petitions are almost common, all these TAS have been taken 

up together ·for disposal by com1on ·judgment with the consent 

of the parties• counsel. 

· 3. Briefly stated the facts are that the petitioners were 

initially appointed as Cleaners in the western Railway.They 

were promoted to officiate on the post of Second FiremanJ then 

to officiate as Fireman Grace B and then on the post of Diesel 

A~sistant on res~ective d&t~s shown in the Chart given below: 

Sl. Name of the· 
No. petitioners 

1. Tara Chand-B 

2. Mangi Lal 

3. Inder Singh 

4. Gajanand 

5. Hcr1 Shankar 

6. Sudesh ·Kumar 

7. Makhan Lal 

8. Mooli Lal-B 

9. Roshan Lal-M 

Date of Date of D<>.te of 
appoint- appoint appointment 
ment on ment on on the post 
the post the pc;>st of of of Second F.ireman Cleaner. Fireman 

Grade-,B 

-----·--

29.1.57 8.5.63 18.5.74 

23.11 .57 26.11.65 30.5.74 

24.11.57 Jan~,· 64 18.5. 74 

24.11.57 24.11.65 25.2.76 

24.11.57 14.10.63 28.12. 73 

25.11.57 7.8.64 15.5.74 

19.12.57 24.11.62 15.5.74 

4.1.58 (Dcte not. 18.5.74 
mentioned 
in the 
petition) 

22 .1. 58 Jan. 64 18.5.74 

Date of 
appointment 
on the post 

of 
Diesel 

J...ssistant 

7.3 .87 

23.4.79 

7.3. 78 

July 79 

7.3.78 

1.10. 78 

23.4.79 

7. 3. 78 

7.3. 78 

-·-----.-.-.-.-.---.-.---.-~---.-.-.-·-·---.-.-.-·-·-·-·-·-

~tionof th~~!tioners in seniority list of 1963 

Sl. Name of the Position which should have been 
NO. Petitioner. Posit~£~ on the basis.of date of~intment. 

1 • Tara Chand-B 318 

2. Mangi, Lal 551 

between 1i9(Kailash Chand 13.1.57 
and 130(Daulat Ram 6.5 .57) 

between 401 (Kailash Chand 13.1.57) 
and 130(Daulat Ram 6.5.57) 

'i 
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3. Inder Singh 507 ~etween 401 . 
Gopal Singh 16.11.57) and 402 

(Nand Lal-M 12 .12 .57) 

.4. Gajanand 570 ---do---

s. Ha.t;"i Shankar 488 ---do---

6. .3udo:sh Kumar 526 ---do--

7. Makhc.n Lal 556 Between 402 
(l:<and Lal-M 12 .12 .57) and 403 

(Mahendra Singh 15 .2 .58) 
8. Mool Lal-B 563 - -do---

9. Roshan Lal-M 512 ---do---

-·-·---.-·-·-·-·-·-·-·-·-·-·-·-·---.-.-.---.-.-.-.-.-·-·-

Sl. 

No. 

1. 

2. 

3. 

4. 

5. 

Details regarding positi~nof the employees mentioned 

in third r.:>ldmn of the above Cl.art .. 

Name of the employee 
mentioned in the 
third col u:ru: o ~ the 
;;receding chc.rt 

xa ila s h Chand 

Laulat Ram 

Gopal ;;.ingh 

~{!nd Lal 

Mahendra Singh 

Dete of position assignee 
a,.pointrrent in the seniority 

list of _963 

13.1.57 

6.5.57 

16.11.57 

12 .12 .s 7 

15 .2 .58 

129 

130 

401 

402 

403 

-.-.-.-.-.-.-·-·-·-·---.-.-.-.---.-.-.-.-·-·-·---.-.-.-.-·-·-in the -
3 • It hcs been alleged th;: tjselection which \o~a-s held 

in the yeer 1973 for the post of i''iremcn Grade-A, sarva Shri 

Gurdayal ::.ingh and Trilo}~ Nath, persons junior to the 

petitioners,~re selected. They were shown at positio& 407 

and 422 respectively, as against higher position claimed by 
\ 

the petitioners. The details about both Shri Gurdayal Si~gh 

as well as shri Trilolc Nath are given below: 

1 • .)n 5.10.1968 they became Fireman-B in the grade 

100-~30 and in the promotion order their names appear 

at seric.l No. 57 and 67 re::;;,:..ectively(hnnexur_e -2). 

2. on 2.12.1975 they became Shunter -A in grade 290-400. 

3. on 27.9.1978 the} be03~1e Driver Grade C in grade 

330-560. 

, 
1 • \ 
T 

I 



) 
• IJ 

-5-

4, It has next been alleged that in the Divisional 

Seniority List of Fireman-C as on 1.7.1966 and Divisional 

Seniority List of Fireman.Grade-B as on 2,11.1977, 3arva Shri 

Gurdayal Singh and Trilok Nath, though juniors, were always 

shown higher in the seniority list, as a result of original 

error. Had the correct seniority been assigned to the 

petiti?ners, thel would have been promot~d in preference to ~ 

said Shri Gurdayal Singh and Shri Trilok Nath. The date of 

appointment of Shri Gurdayal Singh is 25.1.1958 and his name· 

appears at ~1. No. 407 and that date of appointment-of $hri 

Trilok l~ath .. is· 3L1.1958 and his na.ne oppears at Sl. i-io. 421. 

Had the petitioners been promoted to t.he post of ? irernan Gra-de-B 

ip preferepce to the said Gurdeyal .:..ingh am Triloi\. J~ath, they 

wo"..lld hove been S-:o·l.:?<:;ted as . .fireman Grade-A in the yea~ 1973 

end could have been ~hunter -A in 1975 and Driver GrQde-C 

in 1978. It hc.s further been alleged th<.. t Earbi:)ajc.n ~ _ ngl·, 

uiesel t,ssL;tant and ,Jav.•al ::>ingh, Diesel J..ssistant, conte,ted 

for their seniority according to the dc:.tes of their appointments 

as Cleaners in a civil suit in the court of C.tvil Judge Class I 

Guna t-~.P. and obtained a decree: in accordance therewith. 

5, i'/hen tl1is decree of C.i.vil Judge came up 1:1 ~ executior 
tht:-

appeal befort:/Adcitional Distnct Judge, Guna(M.'P.), it was 

held by thc;t court t.hat Shr i Harbhajan Sin9h was entitled to :ld 

the assignment of seniority between the nc:.mes of Shri Nand Lal 

appearing at sl. No. 402 and Shri Hahendru. Singh !ippearing at 

~1. t.o. 403 on the basis of ~r.ri Harbhajan Singh's date of 

appointment as 22.1 ,1958 bece:use the dote of appointment of 

Shri Nand Lal was 12.14.1957 and thot of ~hri Hahendra Singh 

w<:s 15.1.1958. Similarly :..hri l~a;,;al ~ingh was ordered to be 

~own between the names of Shri ~an Singh at Sl. No. 582 

and ;;>hri .Kalji Bhai at 51. No. 583 on the basis of Nawal 

Singh's date :>f apl-'ointn12nt as 14.11.1958 because shri 

tt.ahendra Sin<;h's dc.te of aJ?1JOintment ~;as 31.10.i958 a.tmd that 

of Shri Kalji Bhai was 21.6.1959. Thus there was specific 

direction to assign higher seniority to Si:ri Harbhajc:,n Singh 

and !Jaw~;l .S.ingh on the basis of their dates of ap~ointmento 

~\_ 
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6. On the basis of the aforesaid decision of the Civil 

Co~t the petitioners gave a registered notice through their 

counsel to the General 1-'..anager, western R&ilway,Divisional 

Railway Manager ,western Railway, Kota and senior Divisional 

Mechanical Engineer,western Railway, Kota requesting them 

to a.os ign the corrcoct senior it.y to the petitioners and 

promote them with retrospective efiect from the date, their 

juniors were promoted alongwith all consequential benefits. 

The said authority did not reply to the notice. 

7. Ags;rieved fr::>rn the inaction of the o.aid authorities 

w:.o c.re now respcmdents, t.he petitioners preferred the 

afore 'mentioned writ petitions in the High Court for seniority 

on the basis of the date of appcintment with all cons:quential 

benefits including prom~tions with retrospective effect. 

8. In T.J.... No. 575/86( writ Petil.ion ao. 2210/83) filed 

by the petitioner Tara Chand, T.h. l'o. 632/86(Writ Petition 

No. 1525/84) filed by the petitioner ~ueesh Kumar and T.A. 

No. 630/86 (Writ petition No. 1523/84) filed by the petitioner 

P..akh~n Lal, written statements have been filed by the 

respondents. NO written stc;tement has beea filed in the 

remo.ining Ths. 

9. Admitting the fact that the petitioner Tara Chand was 

initially appointed as a temporary Cleaner by order dated 

24.1.1957,th2~ hc.ve mainly contendee that though he w~s 

promo~ed to offici<ote on the post of second 1'' irerran in 1963, 

he wa~ medically declc.red unfit for that,post in the year 

1966 c.nd was accordingly given the alternate post of 

Harker. subsequently the petitioner vide his application 

dated 25.2 .1972 requested that he might be re-absorbed as 

Second Fireman and he was willing to accept seniority under 

the extant Rules. Accordingly the petitioner was re-absorbed 

as ;:.econd Firemo.n by order dated 12.4.1974 ard given seniority 

between Nathu Lal-M and !1oham''"d Hanib-A, below all conf:;.rr<ed 

,;;econd Firemen on thc.t date under the extant rules. J>.ccording 

to rules, he was given due seniority after his re-absorption a~ 

'\ ~-. 
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S e,;:oad Fire man in 197 4 and ~he was promoted as Fire man 

Graae-B by order dated 18.5.1974. 

10. txoept as indicated above, identical defence has been 

taken by the respondents in all the said t~ee TAS Nos.575/86, 

630/86 and 632/86. The respondents have contended that the 

senioritY list, referred t9Py the petitioners was published 

in the year 1963 i.e. more than two decades back and was 

circulated to all concerned affording the opportunity to 

submit re~resentation if any, against the said seniority list 

within one J:OC>nth. The petitioners did not avail of that 

opportunity and therefore, they are estepped from assailing 

the af.::>resaid seniority list at such a late stage. However, 

the seniority issued is based on the merit·order in terms 

of the Note-2 below para -604 (D) of the EstabliShment Hanual. 

The allegations of the petitioners th~t they were seniors 

and the persons junior to them had been assigned higher 

posit~ in the seniority list was wrong. It has further been 

contended that the decision of the court of the Civil Judge, 
a 

Guna, is notjpreced·e:lt an:i that the petitioners have no 

right to claim any benefit of seniority on the basis of the 

said judgrrent. The petitions c.re, therefore, liable to be 

dismissed. 

11. we have heard the arg•J.ments of learned counsel for 

the parties and have gone through the record. 

12. Although no specific plea regarding non-joinder of 

necessary parties has been taken by the respondents, the 

learned counsel for the respondents has argued that·the 

reliefs prayed for by the petitioners, if granted, will 

directly affect Gurdayal Singh, Trilok Nath, Kailash Chand 

and others. They have not been impleaded. TheTAS (Writ 

Petitions) are not, therefore, maintainable for non-joinder 

of necessary parties. 

13. we have given considerable thought to the arguments 

of the learned counsel for the respondents. The question as 

to who are necessary party or parties will depend on the 
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nature of the case and the nature of the relief claimed. 

In this connection A.I.i~. 1963 ;;;.c. 786, Udit Narain Singh 

vs. Board of Revenue may be refereed .The Supreme Court 

observed; 

••The necessary party is one without whom no order 

can be madE: effectively, the proper par.·ty is one 

in whose absence an efi'ective order cc.n be rnade but 

whose presence is necessary for complete and final 

decision ::m the question involved in tre proceedings." 

hccorcing to the principle of lav; c,s l2id do-.-n~ by 

the .:,u~;:.rem"' Court in the case of Udit l.Jar2in .::> ingh impleadment 

of c p~.:..rty is n-2cessary only if no ord~r cc.n be !Tlc.de eff:::ctive-

ly in his cbsencc.. 

c~nsi:5er=::C an.-5 decided b:,{ the .::rnakulCJm Bench o:: the Tr::..hi.1!'1Cl 

in ?.S. Gopi and o~hers vs. Deputy Collector of Custom" and 

others. (full Eench judgment of Centrc.l ..-.dministrc.tive 

::C1.ibunal 1986-1989 pc;ge 341) • Tl e full Bench of the Tribunal 

ob~erved as under: 

ult must be borne in mind that the ultimcte or 
original employer (u.:J.I) is a necessary party 
where the impugned order hcs been passed by a servant 
of the union of India in pc1rS:.1ance of a genecral 
instruction or di..:-ection issued by c.ny ;-J.inistry or 
D-=".;ortrnent of the Governrnent of Indic and the validity 
of tr,e .i.nstructi m is questioned. The serne would be 
the positi:m "·'here the oroer impugned h2S 2 wide 
repercusoc ion e.g. on the other employees in the same 
deycrtment, Codre, etc, but working in other units, 
regions where other functionaries 2lso enjoy the 
delegated powers of employer like the General l"lanager 
of regional Raih1ays. ,o.n order fixing seniority in 
one region/cadre mcy hiive efi:ect not merely on the 
applicant but also on many otb,er persons within and 
outside the region/cedre. if th2 order is quashed 
or rrodified on ce~"tain principles or inter;·retation, 
others in the section, cadre or de~artment may also 
be affected directly or constructively, some f2vourably 
and some unfavourabl v. It is the interest of the 
lc.tter that has to bE, kept in mind in a case of 
fixation of seniority. In effect., where the finul 
order of the ·.r·rih.mal is likely to affect persons 
othc:r than the: ap,.licant oL· ap"'licants, the 
irnpleadment of the ultlmcote/ori.ginc.l errployer will 
be necessary." 

\ 
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16. In the cose before us the petitioneiS hc.Ve claimed 

sen~o~ity on the basis of the date of their appointment 

wheras the respondents have contendc~ that the seniority 

iasued in 1963 was strictly bc.sed on the merit order assigned 

to ti1e ·cc.ndidc;tes. The questi::m is ~;hether the rcilway 

a.utJ..:>rities should adopt the policy to assign seniority 

to the petit .• ::mers on the basis of the dates of their apr:-oint­

ment or they should assign seniority to the~ on the merit order 
general 

The question substantially relc.tes to / policy .in accordance 
with la.w. ln 

Lvie·, ... of this, tho'Jgh the parties referred to by the lec:rned 

c::>..;n.s:f-.1 for the r.::sporidents might be c;ff~cted by changfi of 

s·.:.n4ority of the petitioners, tr.ey ol·e not n.:cessc:ry pcrties. 

17. In this con;.ectbn .... I.:::.. 1974 ~upre~ court 1755 . 

.:;iddhc.ntit,.~~...>~ mc:y be referred. Th .:;upre= 

co·J.ri.. oose:rved c:s under: 

"v:h:r<:: the vc.lidity of policy decLion~ of the 
!{c..Lie!Y B:>erd reg·J.2.c.ting seniority of Railwcy Staff 
I'C.S challOinged on the grouncl of tr.eir being violative 
of 1.rts 14 and 16 of the Const.'l.tution, <:no the rElief 
is cl o ion:=d only age. ins t the F.. C.. ilv1ay, it is sufficient 
if the :<.aih.c.y wafi implee:ded and non-joinder of the 
errployees lii<ely t:o be <.ffecL:::i by the decision in 
the Co:.:e is not fc.ta.l to the v;r it Petition .Th.Jse 
empl::>yees were at the 1rost proper pc.rties but not 
necessc.r~ pc.~ties ." 

In Jiew of the cb::>ve the otheer employees v;hose seniority 

mig t be effected by chang= of seniority of the petitioners 

coulc ~2 proper parties. Their non-implec.dment can-not be 

£<:. t.cl. 

18. Now, v1e turn to the questi:m of delc.y and laches 

on tie ;crt of the pet~t.ioners in filing writ petitions 

before the Elgh court of Rajesthan. It may be st2t.ed thc.t 

no L.mitat.i.::>n period is prescrired for fi·ling 1·1rit petitions 

in the High Court for redressal of grievances. HOI·.'ever,. the 
done within 

same -hould b.:.:/~.:o.sonuble time. 

19. while dealing ~ith the question of .long un-expi'ained 
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delay in filing petitions in the dispute about interse 

seniority in G.P. oaval vs~ Chief Secretary, Government of U.P. 

( AIK 1984 S.C. 1527) the Supreme Co~rt held as under: 

"A grievance was ffiQde that the petiti:mers have moved· 
this ·court after a long unexplained delay and the 
Court shJuld not grant any relief to them. It was 
pointed out that the prov~sional seniority list was . 
drawn up on i1;erch 22nd, 1971 and the petitions have 
been filed in the yecr 1983. The res~ondents therefore, 
submit~ed th~t the court should throw out the 
petitions on the gr;)und of delay, laches and 
acquiescence. It was said that pro~tions granted 
on the·basis of impugned seniority list were not 
questioned by th.e petitioners and they have acquies~ed 
into it. vie are not disposed to acceae t:>this 
request b~c~use respondents 1 to 3 hcve not finalised f 
the seniority list for a period of m::>re than 12 years \' 

• 

c-nc a!e oper-c:ting the sc_;,l€ for further promoti;)n . ' 
to the utter disacJvant'-ge of the petiti.Jners. \..._ 
petitioners went on making re_;.resentations after J 
repre~entations which did not yield any response, 
reply or relief. Coupled 1\'itl: this is ths fc:ct that 
the petitioners belong to the·· l::>wer echelons of 
service and it is not difficult to visualise that they 
ffiQy find it extrellttly difficult to rush to the Court 
Therefore, ~he contenti::m must be recjectec ." 

20. In ,.run Kum<J.r Chatterjee v_ . .:>Outh Ec..stern Rc.ih;ays 

(.z>.:S·., 1985 S. C, 481) the petiti:>n v1as dismis..; ed by the High 

Court on the ground of inordi11cte delc;y. The Supre;ne Court 

held th<..t tber.: wa;; no justification in depriving the 

petitioner of biS legitimate rights •••• " 

21. In Ram Chandra S.hank<or Deodhar and others vs·. The 

;;tate of Haharcshtra and others (AIR 1974 t.C 259) the Supreme 

Court ob5erved: 

"The· rule which se:ys thc;t a Court mav not inouire 
into belated or stale clcims is not a· rule of iaH but 
c rule of practice besed on sound e:nd proper exercise 
of discretion, ana there is no inviolable rule that 
whenever there is delcy the Court must necessarily 
refuse to entertain the ~etition. The q~esti)n is one 
of :ld:.K discr.:::tion to be followed on the facts of 
ecch cc.se ." 

In the case before us, it hc:s bee.1 alleged that the 

date of appointment of one Shri Harbhajan ~in~ on the post 

of Cleaner was 22.1.1958 and the date of appoint;nent .of sr.ri 

Naval Singh on thc.t post was 14.11.1958.Both obtained a decree 

dated 3.12.1977 from the Civil Court. for as5igning them 

seniority according to tt.eir d<:.te :>f appointment as Cleaner 
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hccordingly,. Shri Harbhajan Singh was assignee seniority 

between .the na.nes of Shri Nand Lal appearing at serial No, 

{ 402 and shri Mahendrc. Singh ap1)earing at aerial No. 403, 

~ because the date of appointment of shri Nand Lal was 12 .12 .57. 

and that of Shri Hahendra Singh was 15 .1.1958. ~hri Naval Singl 

was assigned seniority between the names of Shri Ma¢'n Singh 

at seric.l No. 582 and ~hri Kalji · Bhai at serial No. 583 on 

the basis of Naval Singh's date of appointment as 14.11.1958 

because Shri Mar: :....ingh's dc.te of appointment was 31.10.1958 

a.nc th<:.t of Shri Kc.lji !3h<.i's cotE of c;_)pointment was 21.6.59. 

23. i·ie hcve ronsidered the sc:.id a.lJegc.tions of th<· 

petitioners. The abo·;e facts clec.rly indic<. te that ..;hri 

Hc.rbhc.jc.n ~ingh c.nd Sb·i Naval Singh had been assigned 

seniority in complic.r,ce \"ith ;;.he said decr;o.e dated 3.12 .1977 

24. It hc;s next b.;,en clleged on behc.lf of the petitioners 

th~t" when the pt2tit.ioners co;rrz to know c.b:>ut the so.id decree 

pc.ssed by a Civil co~1rt in f<.vo'.lr of C,hr ..i. Hc.rbhejen ~~ngh 

i:nd ~hri. r:aval. :.. ingh c:.nd th2t .:.n cor.t'pliance of thc.t decree 

both of thc:.m v1ere c.ssigned seniority on the basis of dute of 

their appointment, they served a demand notice on· the 

respond~nts in October, 1983 whereby they requested the 

respondents to accord sd:milc-r tre,,trrent to t.he petitioners 

as hod b~en given by them to Shri H<:rbhajan Sir:;gh by 

assigning seniority to them according to their respective 

initial dates of aj?point;nents with all cons~quential benefits 

.with reg~.rd to further promotio~ etc.. The petitioners did not 

receive c.ny re;•lY. from the r _s~,ondent.s. They therefore, 

filed the aforesaid ,writ petitions in the Rajc.sthan High 

CoJrt in th1Year 1983-1984. 

25. The above \vill show thc.t the cc:use of action for 

rectificc.tion of error, if c.ny, in the seniority list first 

c.rose in 1963 and thereafter in 1977 or 1978 when Shri 

Harbhajan ~ingh an::l l-<e~-.•c.l Singh were e;ssigned seniority on 

~ 
;'71.. Jj/}··-
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the basis of their dat~s of appointment and lastly when the 

demand notice of the petitioners was not replied ·a by t.he 

respondents. The ;.:rit petitions appear to have been filed 

within one year of the said demand notice of the petitioners. 

In vie·,; of these successive facts and circumstances, the 

\·::::it Petitions cannot b2 said to have reen filed in the 

Rajasthan High Court with inordinate delay. The above makes 

it quite clear that there is no such delay or laches on 

the p~rt of thepetit~oners so as to refu.e to consider their 

petitions c...n::: d~.)rive them of th~ir lcgitil"re-te rights. 

The Ti-.S can:,ot therefore be thrown out on the ground of 

delcy or cny lcches. 

26. N::ll-:, 1-1e exorr.ine the case of the petitioners or; 

mE:rits. he ~;ill first de<:l vlith 1-1rit petition !lo. 2210/1983 

receiv<cd in the Tribur,c.l by t~onsfer and registered as 

T.A. NO. 5 75/86 

2 7. hccordin·; to the alleg<. tions of. the petitioner, 

he w<:s in i.tJ.a ':.ly a":>point:,c '-s Cl.:<:ner in .Kala Loco of 

Western rtoilv1ay with effect fr;Jm 29.1.1?57. The responde;;t'· 

he:.ve, bowever, disclosed the ci.c.te of appointment as 24.1.1957 

as tenporcry cleane:r;. The petit.:.:>!1:=r hos <:.lleged that he was 

pro,rotec to of-iciate on -,.he post of L-econd Firem:.n in i·.cy, 

1963 anci then es Firemen Grc. e ;:; in :-:c...y 1974 and tl-;en a:; 

Diesel hssistc.nt in l1!"rch 19-78 . .z:.ccording t::> hin, he should 

h<:ve lr.:en assign·:=d seniorit.i between serial Nos. 129 and 130 

on the besis of his d~te of ap~ointment. This position has 

be-;n challenged by the c:s_;.;.•nc::r.t::. They have contended 

that the petitioner was medical!.)' decl.:.red unfit for the 

post of SeC.J:1d ? i.reman in the year 1966 and he was accordingly 

given the alternate post of J-'larker. Lubsequently, the 

petition-;,r, vide his o:C:Ji)li:=<,ti.)n dated 25.2 .1972(J:.nnex:.u-e R-1) 

requested thot he may be re-abSsrbed as Second Fire~n and 

he was will in,;~ t.::> accerjt seniority under the extent :-ul~s • 

..z.ccordingly, ·the petitioner wcz re....absorbed as ~Gcond ? ireJn;..n J: 

I 
I 
I 

I 
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by order doted 12.4.1974 and given the ~eniority below 

all confirmed second Firemen on that date under the extant 
. d 

r:1les. Intimation t·:> this effect was al:::o comrnun~ce:te to 

the petitioner vide office order dLte6 17.6 .1974(r.nnexure R.:.2) 

28. The petition~r does not appear to have repelled the 

ab:>Ve contention by filing any rejoinder. lt is manifestly 

cle~r from the ab~ve facts and the documentary evidence 

ttct the petition0r Lcce;:.ted thc.Jt posit ion c.t his own c..ccoJ~d. 

23. In thi~ co~ns-cti.:...>:J, attention iiiC.Y be :Jr<.v:n t0 rule 

"=-~~Jiority of re:il\:c;y servcnt::: trc:nsferred .ct th.:ir o~m 

rc:7-.1est from on::: railway t)<iL Y.::.h;:r should b.:: allotled below 

sE::=-olc.nts ... 

3U. ~s the ;JE:titioner .:..hri Tara Ch'-..nC: -~,as rc:-ab8orb~-:1 

as ;:,econd Firemc:n on his 01-m rt:oqu'=.:=t, e,nd willingness to 

accept seniority under the ext<.nt rules, he l-ieS given 

seni-:>rit.y beEr,: e:L:. confirmeC. second :!?icemen .::>n th~·t dat.e. 

Tl-.is wu; done in accord'-'nce with rules and Hic.h the consent 

of tte psti~~oner. He acce~ted 6 p0st on his own volition 

a;.d no~· cc.,nnot turn bc.d~ so as to clc.Ln high-=r rc.nk or 

senior:ty. 

31. '2h€ pof,ition of Tc. . .1.-a Ch~nd i::. therefor·e, different 

::rom the positi.::>r: of S/t.hri Hc.rbho:jan Singh c.nd Naval ::...ingh 

aforesaid. He cc.nnot be equated with the;,1 in respect of 

assign~nt of seniority on the basis of his dc.tc of appoint-

rnent. T.J,,};o. 575/86 is ther-::fore liable to he dismisseS.. 

32. .As reg;;:ds the remc.ining petitions, it is an admitted 

feet betl'een th·:: .-~c.rties th,t. shri 1-icrbhajan ~ingh wl,o w;s also 

c.ppointed as Cleanei, w~s assigned seniority on the basis of 
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his dat;e of appointment in pursuance of declaration by 

Civil Court. Similarly Shri Naval Singh who was also 

appointed ini~ially as a Cleaner, was assigned seniority 

on the besis of his date of appointment in compliance with 

the decree of the Civil Court. lt will appear from the 

seniority list of 1963 that the name of Shri Harbhajan Singh 

has been shown in Annexure -1 of paper book of T .A. NO. 630/86 

at serie.l No. 566. He was assigned seniority bet1veen serial 

No. 402 and 403 on the basis of his date of appointment as 

22 .1.1958. On the same analogy the petitioners have claimed 

seniority over o::;hri Gurdcyal Singh anc Trilok N~th,lvho ~'ere 

juniors to the petitioners c.nd were shown c.t higher pl<.ces 

in the seniority list pfepar~d in 1963. The serial numbers 

at ~·hich thE· petitioners have be-::n plc.cec .in the seniority 

liEt of 1963, h:;ve b-::·:=n given in the ch<..r'!; given heretoforE .• 

33. 'l'he res"-'ondcnts h<!va de~.ie-.1 the cloi .. 1 :)l the 

petiti.:mers c.Jnter.ding 1.h<:t t.h~ C.e. ision of the court of 

Civil Judge, Guna is neither a precedent, nor is bindin<J upon 

this coJrt and the petiL.:)ne_rs h~ve no right to claim any 

benefit of seniority on the oasis_of the aforescid judgment. 

34. In this conn'.:.ction c.n unreport:.:d dec~ ... ion dc,tec 

16.1.1979 of the Rajasthon high Court in Ranjit Sinch vs. 
while -

Stc.te of Ra;Gsthan may be referred. ·1- following the 
~n 

dec~sion of t.e Hon'ble ::.upreme CourtjK.I. Shepherd vs. 

Union, of India (Alh 1988 S.C. 686) the nigh Court obs~rved 

c.s under~ 

"The i:iupreme Court has in clear terms errphasised thc.t ' 

all the persons wh<.' are similarly s itac:te should be 

given the benefit of the order-s of tJ·,e coart and the 

same principle should a;~ly to decide their cases 

irrespective of the feet whether they have ap~roached 

the court or not. There is no justificati.Jn to penalise 

them for not having litig&ted. If they are stbmilarly 

situate, they are also entitled to the same benefits 

as others, who hc:d c.gi tated the matters in the courts." 

' ' 
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35. It is ampiy.clear that the petitioner~ andother persons 

named as Gurdayal Singh, Trilolc Nath, Barbhajan Singh and 

Nawal ~ ingh were initially appointed as Cleaners. The 

seniority list of those who were initially appointed as 

Cleane::-s, was drawn up in 1963. Since the said Harbhajan Singh 

and Naval Singh were assignee seniority on the basis of 

their appointments as a result of Civil Court decree, the 

petitioners, who are similarly situateq, should be given the 

benefit of the orders of the Civil court and the same principle 

should ap.ly to decide thsir seniority irres~ective of the 

fact whether they.have ap~ro<ched the court or not • 

In this connection 1975(1) .,;,;L.-; Amrit Lal vs.Collector 

of (;entral ::xcise, Delhi (S.c.) 153, mc;y be referred. The 

~upreme Court obse!Ve-d: 

u-,.;~~--"n a citizen agQrio;;vec by tee cction of Government 

De;)a.::t:n=:-;t hcs ap_,Jroach~ the co .1rt and ob-t.o.iTE d a 

aeclc;ration of la•: in l":is fc.vour, others in like 

circ'-lmstance-", sh,)Uld be able to rely on the sense 

of responsibility of the departm•'·nt: concerned and 

to accept that they will be given thebenefit of this 

declaration witho•.lt the need to take their gr-ievance 

to conrt." 

36. l'he principle of law as laid down by theHon' ble .':iu;>reme 

court in the aforesaid cases leav,r no doubt in our minds as 

t.) the entitlement of the petitioners for the same benefits 

which have been given to Hsrbhojan Singh and J~avc.l E.ingh 

in pursuance of Civil court decree. 

3 7. The learneo counsel for the respondents has vehemently 

argued th<,t the seniority of the petitioners wcs dr"'1-m in 

accordance with the extant rules and therefore, their seniority 

cannot be changed. He has placed reliance on rule 303 of the 

Indian Rsih1ay Establishment Manual which is reproduced below: 

.lL 
I 

l 
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"(a) Candidates who are sent for initial training to 

training schools will rank in seniority in the relevant 
grade in the order .of rrerit obtained at the examination 
held at the end of the training period before being 
posted again working posts.M 

(b) candidates who do not have to undergo any 
training the seniority should be determined on 
the basis of the merit order assigned by the Railway 
.service commissioner other recraiting authority ... 

A perusal of the rule will show that it is appliccble 

to those ·errployees who a.r·e recruited at one time for one 

and the same grade or caare. It does not ·say anything about 

the panels drawn at different point of time. A perusal of 

the seniority list of 1963 (J..nnexure 1) of T.A. No. 630/86 

will show that the seniority had been drawn for the panels 
onvJards. 

formed fro:n 1.8. l956/ I' his seniority list wc:s pre;><: red in 

Octobe~, 196:3. :i:t foll.OI••s from tr,is thet the seniority w.::.s 

f::·)n~ l.E..1956 to .Qct:>!:>er 1963 . .:1.. is i-lE:: clec:- ir:;,; .. the suid 

seni:-r.:.ty li'3t (,...nnezure lj th<ct the cc.ndi::iate<' of low.:.r 

panels absorbed e;gc.inst the post of higher pe.nel were pl2ced 

belOioJ all candidates of that panel rrc inta ining their in terse 

order of mer it on ·.:.he panel th:y vJcre originally placed. ':.'he 

respondents have not been able to point out any rules under 

which seniority of the appointees on one and the same post or 

cudre at different points of time and from different panels 

would ~~ determined. In the absence of any specific rules, 

principle of leng~ of sex:vice a.nd continuous officiation 

should normclly/followed. 

38. In this connection decision of the principal Bench 

of this :iribunal inthe cc.se of i(.N. Mishra andothers. vs. 

Union of Indi2 and others(1986 ATJ Volu:ne l, page 473) may 

be referred. It "12S held that seniority in a cc.dre, grade or 

service would have to be determined on the basis of continuous 

officiation~ 

c 
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39. InN.~. Chauhan vs. State of Gujarat (AIR 1977 s.c. 
251) the Supreme Coutt held,'" •••• seniority normally is measured 

by length of contiuous officiating service- actually, is easily 

accepted as the legc.l.n 

40. In G.S. Lamba vs. Union of India AIR 1985 s.c. 1019), 

the Supreme Cou=t further observed as under: 

" .... in the absence of any other valid principle of 

seniority, it is well established that the continuous 

officiatijn ~n the cadre, grade or service,.will 

provide a valid principle of seniority. The seniority 

lists having not been prepc.red on thls principle are 

liable to be quashed and set asidi:<.'1 

41. In O.F. ~ingla vs. UJ;L:m of India (hi!0
• 1984 .:;.c 1595) 

e-1e S'..l;;reme court observed:. 

~- ... /-~\)t.~t -fiAf.~;··'\ 1 n •••• It is, h.:n:eve!', diffic·-..11 t to c.p~_..recictE. hovi in 
. ~·~ / ,s-:;.,, 

~ ., ,~ the rootter of. seniority, e.ny distinction con be m&de ... · .... "'r·' I ,~· 
~( ~~ ~t 1~ between direct recruits who ere appointed to substc:ntive 
~~ ~~ 
~' -J.~' vacancies in the service." 
'~:Tt.. """'":~ .. wtft:H: I' .. 

42. It is am;;>ly clear that in the absence of any other 

valid service rule the continuous offici~tion'in the cadre, 

grade orservice will provide a valid principle of seniority. 

continuous officiotion hc-s to be counted 'from the date of 

apc>ointment in the case of the direct appointees and from 

the date of promoti:>n in the case of the promotees. The 

petitioners are direct appointees and the questioqof L~terse 

seniority sho:.tld therefore be fixed on the bas is of the dat~s 

of their appointment. 

43. we, therefore, direct ~hat the petitioners shall be 

assigned inter-se seniority on the basiS of the dates of 

their appointments. They shall be entitled to consideration 

for promotion to higher posts from the dates their juniors 

were promoted in accordance with the Rules on the basiS of 

the revised seniority list. Their cases shall be reviewed 

!1.~ 
/tJ 
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by Review DPCS .However, the juniors who have been officiating 

in higher posts for long periods, shall.not be reverted to 

lower posts. Thel' shall be absorbed against future vacancies 

or supernumerary posts created to accorwnodate them. But they 

shall be considered for future prom~tions on the basis of 

their revised seniority. 

44. The above directions shall be implemented within a 
of 

period/three m:mths ofth<: date of receipt of ,!'I· copy of this 

· judgment by the Respondents. 

45. The TAS a.re disposed of cccordingly exce..,Jt for T.t .• 

575/66 wh~ch is dismissed for reasons indictted in p~ra 31 

above. No order as to costs. Let 2 copy of this judgment· be 

kept in e;:.ch of tbe ThS for re:coro. 

sd/-
(S .R .S•,Gi-rt ) 

Judicial l'l?mber 

sd/­
Kaushal Kumar) 

Vice Chairman 
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