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(9) T.2. No..634/86

Mangi Lal «e.Petitioner.

versus
Union of India & others .+ sRespondents.
Shri M,R. Calla ' Counsel for the Petitioners
Shri R.N. Mathur Counsel for the Respondents
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THE HON'BLE SHRI KAUSHAL KUMAR VICE CHAIRMAN.

THE HOW'BLs SHRI S,R. S2GXR JUDL. MEVMBER .

S.R. SAGAR

The petitioners Tara Chand-B, :&ngi L&l, Inder
singh, Gajanand-}, Hari Shankar, Sudesh Kumer, hEkhah Lal,
Mooli Lal-G & Roshen Lal-N all railway servants were
initially gppointed as Cleaners in the Western Railway. The
seniority list was prerared in the year 1963. It was bised
6n the merit order assigned to the candidates in the
selection held. &s a result of a’  decree of Civil Court

who were similerly placed &s

the seniority of Harbhajan Singh &nd Nawal Singhé:petitiogg

/%%aned. They were assigned seniority on the basis of Xksix
dzgtéS of/g;;;jéintnent. The petitioners individually represented
for their seniority on the basis of the date of their
appointment in accordance with the mendate of the said
decree. The petitioners' request was not accepted by the
RailQay Authorities .The petitioners, therefore,vinéividually
filed writ petitions in the Rajasthen High Court at Jaipur.
The Writ Ppetitions filed by Tara Chand, Mangi L&l, Inder
Singh, Gajanand-H, Hari S&hanker, Suresh Kumar, Mzkhan Lzl,
Mooli Lal-G and Roshan Lal-N were registered as Writ petiti-
oﬁs Nos. 2210/83, 1587/84,2205/83,1524/84,1734/84,1525/84,
1523/84,2232/83 and 2211/83 respectively. After establishment

of the Bench of the Centrel‘kdministrative Tribunal at

Jodhpur, all the said wtits were trensferred to this

S\
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Tribunal and the same have been registered as T.A. Nos.

575/86,634/86,574/86,631/86,662/86, 632/86, 630/86,577/86 and

576/86 respectively.
\ all
2. ks the guestions of facts and law involved in/these

petitions are almost common, all these TAs have been taken
up together .for disposal by comuon judgment with the consent

of the parties' counsel,

“ 3. Briefly stated the facts are that the petitioners were

iﬁitially appointed as Cleaners in the Western Railway.They
were promoted to officiate on the post of Second Fireman; then

to officiste as Fireman Grade B and then on the post of Diesel

Assistant on respective detes shown in the Chart given below:

51. Name of the: Date of Dste of Date of Date of
No. petitioners appoint- appoint &appointment appointment
’ ment on ment on on the post on the post
the post the post

of of

Cieener. Piremen TR Dicsel
1. Tara Chand=B  29.1.57 8.5.63  18.5.74 7.3.87
2. Mangi lal 23.11.57 26.11.65 30,5.74 23.4.79
3. Inder Singh  24.11.57 Jan., 64 18.5.74 7.3.78
4. Gajanand 24.11.57 24.11.65 25.2.76 July 79
5. Heri Shenkar 24.11.57 14.10.63 28.12.73 7.3.78
6. Sudesh Kumer  25.11.57 7.8.64 15.5.74 1.10.78
7. Makhan Lal 19.12.57 24.11.62  15.5.74 23.4.79
8. Mooli Lal-B ‘4.1.58 (Dcte not, 18.5.74 7.3.78

' mentioned
in the
_ petition) )

9. Roshan Lal-M 22.1.58 Jan. 64 18.5.74 7.3.78

P R R T T R kak Rt B i Rl Rl ek Rk it Rl Tl Sl

positionof the petitioners in seniority list of 1963

Sl. Name of the - Position which should have been
No. Petitioner. Position on the basis of date of appointment,

1. Tara Chand=-B 318 between 129(Kailash Chand 13.1.57
and 130(paulat Ram 6.5.57)

between 401 (Kailash Chand 13.1.57)

2. Mangi Lal 551
. . and 130(Daulet Ram 6.5.57)

A
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3. Inder Singh 507 etween 401
Gopal Singh 16.11.57) and 402
(Nand Lal-M 12.12.57)

4. Gajanand 570 —— GO
5. Hari Shankar 488 wmadOm =
6. Sudesh Kumar 526 . V-
7. Makhen Lal 556 Between 402

(kand Lel-M 12.12.57) and 403

(Mahendra Singh 15.2.58)
8. Mool 1Lal-B 563 - =40w—=

9. Roshan Lal-M 512 . ~==d0=u-

Details regarding positionof the employees mentioned

in third conldmn of the above Clart .

s1. Hame of the employee Date of Position assigneg
No mentioned in the a.pointment in the seniority
° third colum: cf the list of _963

precading chart

1. Keilash Chénd 13.1.57 129

2. L.eulat Ram 6.5.SZ . 130

3. Gopal & ingh 16.11.57 401

4. Nand Lal _ 12.12 .57 402

5. Mehendrs Singh 15.2.58 - 403
R R e e Lt L Tl
3. It hes been alleged th:t/selection which was hzld

in the yeer 1373 for the post of Firemen Grade-A, Sarve Shri
Gurdayal Singh ané Trilok Nath, persons junior to the
pétitioners,were selected. They were shown at positioﬁ 407
and 422 refpectively, 8s egainst higher position claimed by
the petitioners. Th2 details &sbout both shri Gurdayal Singh
as well as shri Trilok Nath are given below:

1. 9n 5.10.1968 they became Fireman-B in the grede

100-130 and in the promotion order their names appear

at seriel No. 57 and 67 respectively(Annexure -2).

2. 0n 2.12.1975 they became Shunter -4 in grade 290-400.

3. 0n 27.,3.1978 they became briver Grade C in crade

330-560.

NG

‘_i/”
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4., it ha§ next been alleged thet in the Livisional
Seniority List of Pireman-C as on 1.7.1966 and Divisional

< seniority List of Fireman.Grade-B as on 2.11.1977, 3&arva Shri
Gurdayel Singh and Trilok Kath, though juniors, were always
shown higher in the seniority list, as a result of original
error. Had the correct seniority been assigned to the .
petitioners, thé; would have been promoted in éreference to tte
said shri Gurdayel Singh and shri Trilok Nath. The daste of
appointment of Shri Gurdayal Singh is 25.1.1958 and his name-
appears at £l, No., 407 and thet date of appointment<€ Shri

Trilok Nath.is’ 3171.1958 and his name appears at Sl. Vo, 421.

B T g

Y . Had the petitioners been promoted to the post of Fireman Grade-B
in preference to the said Gurdeyal &Singh and Triloxk Kath, they 7
would have been szlacted &S, Fireman Grasde-4 in the ysar 1973
and could have béen Shunter - in 1975 and Driver Grede<C

in 1378. It has further been alleged thct Harbhajen o ._ngh,
Liesel Assistgnt and Jawal singh, Diesel'hssistant, conte:-tegd
for their seniority according to the detes of their appointments

. as Cleaners in & civil suit in the court of Civil Judge Class I

N

Y f\“"—‘”q’/;‘ Guna M.P. and obteined & decre¢ in accordance therewith.
(Y

&7 X/

&7 \ﬁf\

5. when this decree of Civil Judge came up in Xd executior
éppéeI before/zggitional District Judge, Guna(M.p.), it was

%%\ ./(,/5 held by thet court that Shri Harbha jan - Sinch was entitled to xi
’ . the assignment of seniority between the nanes of shri Nand Lel
appearing zt sl. No. 402 and Lhri Mahendra 5ingh gppearing &t
_1. ho. 403 on the basis of urri Harbhajan Singh's date of

appointment as 22.1,1958 beczuse the date of appointment of

Shri Kand Lal was 12,.12.1957 and thet of c¢hri Mahendrs Singh

- ' wesS 15.1.1958. Similarly.bhri Wawal Lingh was ordered to be

‘gf shown between the names of Shri Man singh.atisl. No. 582
and shri Kalji Bhai at 81. No. 583 on the basis of Nawal
Singh's date of appointment as 14.11.1958 because shri
Mehendra sSingh's dete of appointment was 31.10,1958 amd that
of Shri Kslji Bhai wss 21.6.1959. Thus there was specific
direction to assign higher seniority to Shri Harbhe jan Singh
and Nawzl Singh on the basis of their dates of appointment.

B

.
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6. On the basis of the éforesaid decision of the Civil

Court the petitioners gave a registered notice through their

counsel to the General Manager, Western Réilway,Divisional

g

Railway Manager,Western Railway, Kota dnd cenior Divisional
Mechanical Engineer,Western Railway, Kota requesting them

to a-Sign the correct seniority to the petitioners and
promote them with retrospective efrect from the date, théir

juniors were promoted alongwith &ll conSequential>benefits.

TN M T MK T

The said asuthority did not reply to the notice.

7. dccgrieved from the inaction of the caid authorities {

. !
wl.0 are noyw respondsnts, the petitioners preferred the ﬁ¥}d
~e&fore mentioned writ petitions in the High Court for senioriﬁy
on the basis of the date of appcintment with all consz=quential

benefits including promstions with retrospective effect.

g. in T.A., No. 575/86( writ Petition sNo. 2210/83) filed

by the petitioner Tara Chand, T.i. Ko. 632/86(Writ Petition -
Ko. 1525/84) filed by the petitioner sudesh Kumar and T.Z.

No. 630/86 (Writ petition No. 1523/84) filed by the petiticner

Makhun Lal, written statements have been filed by the

respondents. NO written stastement has been filed in the
remiaining Tas. .
S. Admitting the fact that the petitioner Tara Chand was

initislly eppointed as & temporary Cleaner by order dated
24.1;1957,th3: heve meinly contended that though he was

promoted to officiste on the post of Cecond Fireman in 1963,

he wa> medicaliy declered unfit for thét%post in the year

1966 «nd was accoréingly given the alternate post of

Marker. cubseguently the petitioner vide his aéplication )
dated 25.2.1972 requested that he might be re-absorbed as :¥‘
Second Fireman and he was willing to accept seniority under

the extant Rules. aAccordingly the petitioner was re-absorbed

&s £ Cond Firemsn by order dsted 12.4.1974 and given seniority

between Nathu Lal-M and Moham:@d Henib-i, below &ll confirmed

second Firemen on thet date urder the extant rules. according

to rules, he was given due seniority after his re-absorption as

.

-
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Secohd Fireman in 1974 and tbetxhe was promoted as Fireman

Grade-B by order dated 18.5.1974.

10, Except as indicated above, identical defence has been

taken by the respondents in all the said three T2S Nos.575/86,
630/86 and 632/86. The respondeénts have contended that the
seniority list, referred tdpy the petitioners was published
in the year 1963 i.e. more than two decades back and was
circulated to &ll concerned affording the opportuhi£y to
submit representation if any, against the said seniority list
within one month, The petitioners did not avail of that
opportunity and therefore, they are estepped from assailing
the aforesaid séniority list at such a late stage. However,
the seniority issued is based on the merit -order in terms
of the Note-2 below para -604 (Dj of the Establishment Menual
The allegations of the petitioners thgt they were seniors
and the persons junior to them had been assigned hlgher
positim in the seniority llst was wrong. It has further been
contended that the decision of the court of the Civil Judge,
Guns, is not/grecedent amd that the petitioners have no
right to c¢laim any benefit of seniority on the basis of the |
said judgment. The petitions &re, therefore, liable to be

dismissed.

11, We have heard the arguments of learned counsel for

the parties and have gone through the record,

12, Although no specific plea regarding non-joinder of

necessary p&rties has been taken by the respondents, the
learned counsel for the raespondents has argued that: the
reliefs prayed for by the petitioners, if granted, will

directly affect Gurdayal Singh, Trilok Nath, Kailash Chand

and others. They have not bzen impleaded. The Tas (Writ
petitions) are not, therefore, maintainable for non-joinder

of necessary parties,

13.  We have given considerable thought to the arguments

of the learned counsel for the respondents. The guestion as

to who are necessary party or parties will depend on the
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nature of the cese and the nature of the relief claimed,
In this connection A.I.ft. 1963 S.C. 786, Udit Narain singh
vs. Board of Revenue may be referred.The Supreme Court

observeds

»The necessary party 1S one withou; whom no order
can be neée effectively, the proper party is one
in whoée absence &n effective order can be made but
whoss presence is necessary for completc and final

decision on the guestion involved in the proceedings.®

/
{
14. necoraing to the principle of law & laid down by ﬂ?’*

the supreme Court in the case of Udit Warain singh impleadment

of & pirty 1s nsacessary only if no order can be mede eff:xctive-
ly in his &bsence.

c. The guestion as fo who are necessary pertize weco

cons idersé and decided by the Zrnakulam Bench oI the Tribungl
in ©.5. Gopl &nd others ve. Deputy Collsctor of Customs and
others, (full Bench judgment ¢f Centrel ~dministrative
Tribunal 1986-1989 page 341) . Tle full Bench of the Tribunal

observed &s under;

» 7+ must be borne in mind thet the ultimete or
originel employer (U.DJ.I) 1s & necessary perty

where the impugned order hes been pasted by a servant
of the Union of India in parsuence of & genercl
instruction or @direction issued by eny Ministry or
D=portment of the Government of Indic and the validity
of the instructi.m 1s guestioned. The same would be
the position where the orcer impugned has & wide
repercussion e.g. on the other employess in the same
department, cedre, etc, but working in other units,
regions where other functionsries also enjoy the
delegated powers ®f employer like the General Manager
of regional Railways. ~n oraer fixing seniority in
one region/cadre mey have efrfect not merely on the
applicant but also on many other persons within and
outside the region/cadre. i1f the order is quashed

or modified on cectain principles or interpretation,
others in the section, cadre or department méy also
be affected directly or constructively, some favourably
and some unfavourably. It is the interest of the
letter thet has to be kept in mind in & case of
fixation of seniority. In effect, where the final
order of the Tribunal is likely to sffect persons
other than the ap:licant or apylicants, the
impleadment of the ultimate/original employer will

be necessary.”

i A
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16.  In the cose before us the petitioners heve claimed
sen.ority on the basis of the date of their appointment
wheras the respondents have contended thet the seniority
idsued in 1963 was strictly based on the merit order éssigned
to the -cindidstes. The question.is whether the railway
aut:orities should edopt the policy 'to &assign seniority
to the petit$oners,on the hasis of the dates of the ir appoint-
ment or they should assign senlorlty to them on the merit order

cenercl
The gquestion substentially relates to /' policy .in accordance

with law. In .
/view of this, though the parties referred to by the lesrned
counsel for the resporidents might be sffocted by chenge of

sen.ority of the petitioners, they sre not necessary pérties.

17. In this conrection ».I.,R%. 1974 Supreme Court 1755,

tle Genersl Menager, Southern Central Reilvay ve. av.k.

u iddhent Lo xExotpod®sS mey be reférred. Th oupreme
Couri opserved &g under;

“wh::e the velidity of policy deci.iont of the
R&liwy Bozd reguleting seniority of Railway Staff
wes chéllznged on the g;ound oF their being violative

/ \Q&\- ‘mylﬁ/&/)

)

‘& \@% of rrts 14 and 16 of the Constfitution, znd the relief
:( V8 is claimed only ageéinst the Raillwey, it iz sufficient
| e = if the Reilvey was impleeded and non-joinder of the
’§’ employess likely to be cffect.d by the descision in

J the caze is not fatel to the Writ Petition.Those
. ,féﬁé : erplaveeQ were at tne mst proper parties but not
E’cigtwi“@ necessar, perties.'

(3138
—
o

*

In siew of the esbove the other employees whose seniority

o

ot

mig be affect=d by changs of seniority of the petitioners
coulé be proper pérties. Their non-impleadngnt car-not be
fetel.

1€, Now, we turn to the qﬁestion of deley and laches

on tie art of the pet.tioners in filing writ petitions
before the High Court of Rajasthan. It may be steied that
no l:.mitation period is prescribed for filing writ petitions
ip the High Court for redressal of grlevgnces. However,. the

done within
same -hould be/.zasonuble time.

19. while dealing with the guestion of .long un-explained

[

\§
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deley in filing petitions in the dispute about interse
seniority in G.P. Daval vs. Chief Secretary, Government of U.p.

( AIx 1984 $,.C. 1527) the Supreme Court held as under:

"A grievence was mzde that the petitioners have moved:
this Court after a long unexplained delay and the

Court should not %rant any relief to them. It wsas
pointed out that the provisional seniority list was
drawn up on March 22nd, 1971 and the petitions have
been filed in the yeer 1983. The resgondents therefore,
submitted thet the court should throw out the
petitions on the ground of delay, laches and
acguiescence. It was said that promotions granted

on the 'basgis of impugned seniority list were not
guestioned by the petitioners and they have acquies.ced
into it. We are not disposed to accede tothis

reguest beczuse respondents 1 to 3 heve not finalised
the seniority list for a period of more then 12 yesrs
enc &rte operating the seme for further promotion

to the utter disadvantcge of the petitioners.
pétitioners went on making regresentstions after
reprecentations which did not yield any response,
reply or relief. Coupled witk this is the foct that
the petitioners belong to the- }ows=r echelons of
service and it is not difficult to visuclise that they
mey find it extrerecly difficult to rush to the Court
Therefore, .he contentiosn must be rejectecd."

20, In «.run Kumar Chatterjee v.. oouth Ezstern Railwaysl
(2Z: 1985 5.C. 481) the petition was dismisced by the High
Court on the ground of inordinete deley. The Supreme Court

held thut there was no justificstion in depriving the

petitioner of his legitimate rights...."

21. In Ram Chandra Shankar Deodhar énd others ve'. The
State of Maharéshtra and others (AIR 1974 &C 259) the Supreme
Court observed: .

“The rule which s&y$ thst & Court mev not incuire
into belsted or stale cleims is not @ rule of law but
& rule of practice besed on sound &nd proper exercise
of discretion, and there is no inviolable rule that
whenever there is delay the Court must necessarily
refuse to entertain the petition. The guesti’n is one
of ke discretion to be followed on the facts of

ezch case

-, In the case Pegore us, it hes been alleged that the .

date of appointment of one Shri Harbhajan Lingy on the post

of Cleaner wss 22.1.1958 and the 8ate of appointment of shri
Naval.singh on thet post was 14.11.1958.80th obtained & decree
dated 3.12.1977 froﬁ the CrQil Court for assigning them

seniority according to their detée of appointment a@$ Cleaner

.

“r
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hccordingly, Shri Harbhajen Singh was assignec¢ seniority
between.the nases of Shri Nand Lal appearing at serial No,

402 and Shri Mahendre Singh appearing at 8erial No. 403,
beczuse the date of appointment of shri Nand Lal was 12.12.57 -
and that of 8hri rMaehendra Singh was 15.1.1958. chri Naval Sing!
weS assigned seniority between the names of shri Magn Singh

af serisl No. 582 &and Shri Kalji . Bhai at serial No. 583 on

the basis of Naval Singh's date of éppointment as 14.11.1958

because Shri Marn o ingh's dete of appointment was 31.10.1958

and that of shri Kelji Bhed's date of &ppointment was 21.6.59.

23. We heve mnsidered the seid allegestions of the
p€titionerc. The above facts clearly indicite that  _hri
Harbhe jen bingh and Shri Naval Singh had been assigned

seniority in compliance with the ssid decree dated 3.12.1977

N
o~
.

4
I
g

&5 next bzen slleged on behelf of the petitioners
+hé+ when the petitioners came to know &ébout the said decree
pessed by & Civil Court in fivour of Lhri Herbhejen s;ngh
end c£hri ileaveal Lingh ¢nd thet .in compliznceé of thet decree
both of them were assigned seniority on the basis of deate of
their sppointment, they served & demand notice on’ the
respond=nts in October, 1983 whereby they requestsd the
respondents to accord sdémiler trectment to the petitioners

s had bzen given by them to Shri Herbhajan Singh by

[¢]}
(L]
n
[v8
Q
o]
"

ing seniority to them according to their respective

initisl dates of appointments with &ll conseguential benefits

.with regerd to further promotion etc. The petitioners did not

receive &ny reply frem the r.ospondents. &hey therefore,
filed the aforesaid writ petitions in the Rajasthan High
coart in £h§year 1983-1984. '
25. The above will show thet the ceuse of action for
rectificetion of error, if any, in the seniority list first
arose in 1963 and thereafter in 1977A0r 1978 when Shri

Harbha jan Singh and Kawel Singh were wSsigned sSeniority on

h
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the basis of their dates of appointment and lastly wheﬁ the

demand notice of the petitioners was not replied = by the i
respondents. The Writ petifions appear to have bezn filed i
within one y=ar of the said demand notice of the petitioners, :
In view of these successive fécts and circumstances, the
writ petitions cannot be said to have bzen filed in the g
Rajasthan High Court with inordinate delay. The abovevmakes i
it qui{e clear that there is no such delsy or laches on
the part of thepetit.oners so as to refu.e to consider their ﬁ
petitione &ng deprive them of their legitimete rights. ‘ 5}w
The TiS caniot therefore be thrown out on the ground of

deley or eny lechec,

26. low, we examine the case of the petitioners on

merits. we will first desl with writ petition nlo. 2210/1983
received in the Tribuncl by tiensfer and registered as

T.4. NO. 575/86

27. Acecording to the allegitions of the petitioner,

he wes init2alily aeppointed (s Cleaner in Kala Loc§ of

Western Railway with effect from 29.1.1357. The responéents
have, however, disclosed the dete of appointment as 24.1.1957
as temporery cleaner. The petit.onar has zlleged that he was
promotec to of.iciate on the post of tecond Firemn in ey,
1963 and then as Firemen Gra e 3 in My 1974 and tren &3 '
Diesel Assistent in Merch 1878.hccording to him he should

haeve b-en assign2d senioriiy betw=en serial Nos. 129 and 130
on the besis of his date of apoointment, This position has
be:n challenged by the respondents, They have contended %
that the petitioner wass medically declared unf;t for the' Y
post of Szcond Firemén in the year 1966 and he was accordingly
given the alternate post of Marker. Subseguently, the
petition=r, vidé his applization dated 25.2.1972(Annexur? R-1}
reqguested thet he may be re-abscrbed ac £eCond Firemen and

he wes willing to accept seniority undzsr the extant zules.

Lecordingly, the petitioner wes re-absorbed as Second Firemen k

\b\,/
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by order dated 12,4.1974 &nd given the ceniority below

&ll confirmed Second Firemen on that date under the extant
rules. Intimetion to this effect was also communicatg to

the petitioner vide ofiice ordsr Geteé 17.6.1974(Annexure R-2)
28.  The petitionszr does not appear to have repelled the
above contention by filing any rejoinder. It is manifestly

clear from the above facts and the documentary evidence

0

thet the petitioner eccezted that position et his own eccord.

gttention mey b2 drewn tn rule
312 of the niailwey Wstablishment Menuel, which provides that
“eaniority of rziluvey servent:s traensferred et their own

«r should bz allotted below

-
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tret of the existin. confirmed end efficicting railwey
servents in the reélzvent gride in the promotion group in
thz new esteblishuent irresgective of the dets of confirmetion

or length of oifficigting service of the tra

servents.
3u, 4s the petitioner Lhri Tara Chend wss re-absorbed
&s bycond Firemen on his own raqﬁest, &nd willingness to
zccept seniority under the extent rules, he wes givén
seniority below &l confirmec tecond Firemen on thet date.
This wes done in accordence with rules and with the consent
cf the petitioner. He accepted & post on his own volition
e.d now cennot turn back so as to claim highezr renk or
eniority.
31.  The position of Tera Chund i: therefore, different
from the position of 5/chri Herbhajan Singh end Naval Lingh
aforzszid. He cznnot be equated with thew in respect of
assignment 6f senilority on the basis of his dete of appoint-

ment. T.4.N0. 575/86 is ther=fore liable to he dismissed.

32, .As regards the remeining petitions, it is an admitted
fect betwean the parties thot Shri Herbhejan .ingh wio wis also

appointed es Cleaner, wes &ssigned seniority on the besis of

e
§
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his date of appointment in pursuance of declaration by

Civil Court. Similarly Shri Naval Singh who was also

appointed initially as a Cleaner, was assigned seniority

on the basis of his date of appointment in compliance with

the decree of the Civil Court. It will appear from the
seniority list of 1963 that the name of Shri Harbhajan Singh
has been shown in 4nnexure -1 of peper book of T.A. Ho. 630/86

at serisl No. 566. He was assigned seniority between serial

No. 402 and 403 on the basis of his date of appointment as

22.1.1958, On the same analogy the petitioners have clsimed /
_seniority over Shri Gurdsyal Singh snd Trilok Neth,who were ) '1(
juniors to the petitioners &nd were shown at higher pléces ﬁ!‘

in the seniority list pgeparsd in 1363, The serial numbers

at which the =~ petitioners have beesn place¢ .in the seniority
liet of 1963, hzve bean given in the chart given heretofore,
33. The respondents have deniad the cleia of the
petitiosners conterding ihet th2 de.ision of the court of
Civil Judge, Guﬁa is neither & precedent, nbr is binding upon
this court &nd the petitioners have no right to claim any

benefit of seniority on the esis of the aforeseid judgment.

34, In this connaction an unreportcd dec..ion dated

16.1.1979 of the Rasjasthan high cOurxhigeRanjit singh vs,

Stete qf Re&iusthen may be referred. ~é following the

decision of t.e Hon'ble wupreme Couft/;.l. shepherd vs.,

Union‘of Indie (aIx 198€ S.C. 686)’the Kigh Coqrt observed

&S unders
"The suprem2 Court has in clear terms emphasised thst -
all the persons who are éimilarly s ituste should be
given the benefit of the orders of the court and the
same principle should a;ply to decide their cases
irrespective of the fact whether they have approached
the court or not. There is no justification to penzlise
them for not having litigeted, If they are sdmilarly

situste, they are also entitled to the same benefits

&@s others, who had egitsted the matters in the courts.*

I
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35. It is anpiy'clear thet the petitioners andother persons
named as Gurdayal Singh, Trilok Nath, Barbhajan Singh and
Newal singh were initially appointed as Cleaners. The
seniority list of those who were initially appointed as
Cleanezs, was drawn up in 1963, Since the said Harbhajan Singh
and Naval 5ingh were assignéd seniority on the basis of

their appointments as a result of Civil Court decree, the
petitioners, who are similarly situated,should be given the
venefit of the orders of the Civil court and the same principle
should &p, ly to decide their seniority irrespective of the
fect whether they .have &épgpro: ched the court or not,

In this connection 1975(1) &L« Amrit Lal vs.Collector
of Centrsl Sxcise, Delbi (5.C.) 153, mey be referred. The
supreme Court observed:

hﬁhﬂn & citizen aggrisveé by thke &ction of‘Govethént

Depertment hes approached the couart and obtaimed a

decleration of law in hics favour, others in like

”

.. circumstances, should be agble to rely on the sense
of responsibility of the departiwent concerned and

to @ccept thet they will be given thebenefit of this
declaration without the need to take their grievance

to conrt .

36. The principle of law as laid down by theHon'ble Supreme
Cﬁurt in the éforesaid cases leavd no doubt in our minds as

to> the entitlement of the petitioners for the same benefits
which heve been given to Harbhajan Singh and Kaval Singh

in pursugnce of Civil Court decree,

37. The learned counsel for the respondents has vehemently
argued that the seniority of the petitioners wes drewn in
accordance with the extant rules and therefore, their seniority
cannot be changed. He has placed reliance on rule 303 of the

Indian Railway Establishment Manual which is reproduced belows

L
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" (a) Candidates who are sent for initial training to

trzining schools will rank in seniority in the relevant
grade in the order of merit obtained at the examination
held at the end of the training period before being
posted again working posts ™

(b) Candidates who do not have to undergo any

training the seniority should be determined on

the basis of the merit order assigned by the Railway
cervice Commissionor other recruiting authority.*

2 perusal of the rule will show that it is appliceble
to those employees who &re recruited at one 'time fo; one
and the same grade or cadre. It does not ‘say anything about
the panels drewn at different poiné;of time. 2 perusal of
the seniority list of 1963 (Annexure 1) of T.A. No. 630/86 _ 1%

will show that the seniority had been drawn for the panels ;r

) . onwargs.
formed from 1.8.1956/ This seniority list weS prepered in

October, 1963, It follows from this thet the seniority was
drewn for verisas penels formed st difierent moint of times

£rsm 1.6.1956 o  Jctober 1963.IL is ¢lsr cleer ifroi. the siid

167

senisrity 1list (~nnexure 1} thet the cendidetes of lowor

/é§§lﬁ§%£;i panels @bsorbed egeinst the post of higher penel were placed
$?’ ~f%;\ below all céndidates of that panel meinteining their interse
{ }g‘ order of merit on the panel thay were originally placzd. The
é%\ ~3§Gt“ respondents have not been able to point out &ny rules undsr
T B S

: which seniority of the appointees on one and the same post or
cadre at different points of time and from different.panels
would b2 determined. In the absence of any specific rules,
principle of lenggh of service and continuous officiztion
should norm=lly/followad.
38. In this connection decision of the Principal Bench
of this iribunal inthe cese of {,N, Mishra andothers. vs.
Union of Indiz and others(1986 ATJ Volume I, psge 473) may [
be referred. It was held that seniority in a cadre, grade or ' '-:

service would have to be determined on the basis of continuous

t}\/

)

officiation*
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39. In N.M. Chauhan vs. State of Gujarat (AR 1977 S.C.
251) the Supreme Coutt held,"....seniority normally is measured
by length of contiuous officiating service- actually, is easily

accepted as the legel,”

40, in G.5. Lambe vs. Union of India AIR 1985 S.C. 1019),

the 3upreme Court further observed as under:

% ...in the absence of any other valid principle of

seniority, it is well esﬁablished that the contihuous

I officiatisn in the cadre, grade or service, will .
}:H ) provide & valid principle of seniority. The'.sex;xiority

_f lists having not been prepared on this princCiple are ' N

liable to be guashed &nd set aside."

41, In C.E. Singla vs. Usion of India (£IR 1984 &.C 1595)

the Sugreme Court observeds

gé‘)ﬁl‘“ A{;‘i@,‘: " ....It is, hovever, gifficult to ap",recie;,te how in

; é'\(’ \?’;; the metter of. Seniority, any distinction cun be made

- .

%j( ’;g: between direct recruits who ere appointe@ to substentive
g\%& m“v@{fi‘ i vacancies in the service.

" GEkey; 10 .
42, It is amply clear that in the absence of any other
valid service 'rule the continuous officiition in the cadre,
grade orservice will provide & valid principle of seniority.
continuous officiation has to be counted 'from the dste of
appointment in the case of the direct appointees and from
the date of promotion in the case of the promotees. The

. petitioners are d.irect appointees and the questioq’of interse
seniority should therefore be fixed on the basis of the dstes
’ of their appointment.
43. wWe, therefore, direct that the petitioners shall be

assigned inter-se seniority on the basis of the dates of N
their appointments. They shall be entitled to cons ideration
for promotion to higher posts from the dates. their juniors

were promoted in accordance with the Rules on the basis of

the revised seniority list. Their cases shall be reviewed

S
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by Review DPCSs .However, the juniors who have been officieting
in higher posts for long periods, shall not be reverted to
lower posts. They shall be absorbed against future \}acancies
or supernumerary posts created to accommnodate them. But they
shall be consicdered for future promotions on the basis of

their revised seniority.

44. Tfhe above directions shall be implemented within a
o : .

period /three months ofthe dste of receipt of B copy of this

" judgment by the Respondents.

45, The Txs &sre disposeé of accordingly except for T.i. Wo.
575/86 which is dismissed for ressons indiceited in pers 31
above. No order as to costs. Let & copy of this judgment be

kept in ecch of the TAs for record.

(s ng{&a> | i
R S ( Kaushal Kumar)
Vice Chairman
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