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IN 'rHE. CENTRAL ADMINISTAA'fl:V}< TRIBUNAL, JODHPUR 

~-

Date of decision: December 23, 1988 

TA 2510/86 

Union of India & Others 

Shri U. D. Shar1na 

VERSUS 

Shri Bhagat Ram Mohan 

In person 

CORAM: 

THE HON 'BLE SFi1U B.S. SEKHON 

THE HON 1 BL E S:HRI G. C. SINGhVI 

A..ppellants 

O::>uns el for appellants 

R E.'S po ndent 

VICT::: CPAIP-.HAN 

ADMN. MEMBER 

This is an Appeal fil Ed in the Court of learned 

----

District Judge, Jaipur on July 2~, 1983 (:rcgistE:rc--d at J\To. 38/83) 

against the judgment and· aecree pass Ed on March 30, 1983 in 

favour of the plaintiff-respondent by the le<::,_rned Additii;:>nal 

Munsif (West) Jaipur City in Civil Suit No.451/52 insti tu tea 

on .8,_ugust 4, 1972. The Appeal has been tr.:msferrcd to the 

Tribunal by virtue of the provisions of Section 29(1) of the 

Administrc:1tive Tribunals A.ct, 1985 and r<-_,christened as 

Tr2_nsferr£.-<l Application No.2510/86. 

2. The facts necessary to be noticed for t'lte adjudication 

of this A_ppea.l/Tre:•nsf erred Pi~pplication are that the plaintiff 

was holding the post of Inspector of Accounts in a substantive 

cc:~pacity in the erstwhile State of Biku.ner in the scale of 

150-5-200 and subsequent to the formation of Rajasthan on 

30.3.1949, his services werE~ taken over by the Ste:cte of 

Raj as than and he v1as posted as Superintendent 1,Ji th headquarters 

at Sri Ganganagar by the Accountant General Rajasthan. On 

coming into force of the Constitution of India on 26.1.1950, 
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the subj E:ct Audit and Accounts of the Union and of Part B 

St2tes came to adorn the Union list and therefore with effect 

from 1.4.1950, the administration of ..\\udi t and Accounts function 

was taken over by the Gov· t:o.rnment 0.1:.1.._ Indi' a. Tl t f · ~ ne pos o Suprinten-

dent, as a.y:::rred by the plaintiff, was equated with the IX>St of 

8-;uprintendent in the Indian Audit and ·Accounts Department from 

"\/ 1.4.1950. The plaintiff also alleged that the Comptroller and 

Audi tor-General of India.,wi thout any authority from the Government 

, of India or without any orders of the President,appointffi an 

adhoc comrr~ttee for absorption of Part B States employees on the 

basis of personal assessment.Orders for the plaintiff's absorption 

were accordingly issued. As a result of the categorisation made 

by an illegally constituted adhoc committee, h@ving c6rre into 

existence without any lawful authority, the plaintiff was 

illegally fixc~ as a selection grade u.D.C. in the Central Scale 

from 1.4.1951, but inf~t:.he continue:i to d,tscharge duties of 

Suprintendent, as he had been a.oing thereto;;··, The c.onsti tution 

and proceedings of the adhoc oommi ttee wE".re held to be null and 

void by the Hon'ble High Court of Kerala on 7.7.1965. The Union 

of India filed an appeal in the Hon 'bl e SuprE!me Court age.inst the 

judgment of the Hon 'ble High Court of Kerala. Meanwhile an 

~-mendment to Rule 5 - relating to absorption of the Part B States 

Employees Rules, 1953 was issued vide Union Ministry of Finance 

No.F.4{3)EStt/III/B/65 dated 4.2.1966 and this amendment was 

given effect to from the date of plillblication in the gazette viz., 

from 19.3.1966. The amendment was made applicable to the employees 

of part B states who were in service on 19.3.1966. InviettJ of 

'J/pg/iy this amendment the appeal filed by the Union of India was 
r) () ), ;--?· ~; withdrawn on 10.3.1970. The plaintiff on these pleadings prayed 

'--le/ \ G'; )._':1>\l'J.:\ that on the basis of equation of posts, he ·was entitled tC21 .-

CK:~ be absorbed as Superintendent and not as a selection grade 

u.n.c. 
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3. The learned Additional ~1unsif after taking into 
' 

consideration· the pleadings, put forward in the plaint; by the 

plaintiff/respondent and the contentions advancrsd by the defendants/ 

appellants in the '.Written sta tf';ment framr:::d 7 issues which are 

af follov-,rs: 

i. vlhether ih the eye of law, the plaintiff was 

1
, holding the post of Superintendent in the Indian Audit and i"'J,..ccounts 

Department in a substantive capa.city w.e.f. 1.4.1950? 

ii. Whether constitution of the adhoc eornmittee by 

the Comptroller and Audi tor-General of India vi de his secret 

letter No.14 States 1351-50 dated Janua.ry 2, 1951 and ·which 

cct(~gorised non-·;;azetted staff was legal and whether the categori-

sation of the plaintiff as a selection gr<-:tde u.D .c. •t12s Cbnsti t 11-

tional '? 

:iii. Whether rule 5 of the Central Civil Services 

(Part B States Transferred Employees) Rules, 1953 was amended 

by the memorandum dc.ted February 4, 1966 of t:hc Government of 

India and if so what effect did it have ·,on the pl,:J.int "? 

iv. Whether abso~ption of persons s2rving in the 

I • Indian 1\udi t and .f .. ccounts Department was to be made in pursuance 

of the marorandum dated February 4, 1966 on the basis of equation 

of posts or on the bc:isis of personal assessment ? 

v. Whether the suit was maintc.inbale in view of the 

notice under Section 80 of the c.P.C. b 12ing invalid as it was 

unsigned ? 

vi. (a) Whether the principle of res-judicate applied 

to the suit '? 

(b) Whether the suit was within limi ta ti on ? 

(c) Whether the plaintiff: was entitled to the pay 

scale of p,s. 175-300 w. e .. f. 1.4.1950 ? 

4. 

the 

vii. Re.lief '? 

After hsaring th(.::: ar9 uments of the lec:rn 12d counsel for 

pl 2 i.ntiff and the le2rnEd rounsel for the defend,:i.nts and going 
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through the documc-nts, the 1 earnEd Adc:i tional M:unsif decided 

the afores2id 7 issues as follows: 

i. The plaintiff was, invi (:::w of E:xhibi t-3 which 

'\ 

shows that he was absorb;.:::d as Superintendent w.e.f. 1.4.1950, 

Ex:hibi t-4 which makes the position still clearer as the plaintiff 

h_-:s been shown as permanent Superintendent, thc~reir} ,non-production 
r· .. -

of absorptionprders of the plaintiff by the defendants and 
t·-··.:..O 

' Accountctnt General Jodhpur's order No.OE;/51/3184 dated December 4, 

1951 which shows that the plaintiff was categorised as S'uprinten­

dent from 1.4.1950, adjudged to be holdin9 the rost Of S;uprinten-

?,. dH1t in the Indian Andit and Acco1.mts Department in a substantive 

capacity w.e.f. 1.4.1950. 

ii. The consitution of the adhoc GOmmittee, in viEw 

of the Kerala Hi·gh Court judgment, referred to above, was adjudged 

to be illegal and void anc.'_ so were • J.. 
1~s proceedings. 

iii. The amendment dated Febrt1ry 4, 1966 w2s made 

applicable to employees of Part B states who were in service on 

March 19, 1966 c.nd as such it was applicabl •2 to the plaintiff. 

The procedure laid down in the orders dated July 2!, 1951 i.e. 

equation of r:osts was made applicable to the Audit and A.ccounts 

personnel serving on :March 19, 1966 and in their case absorption 

was to be deernc-d to have been made from 1.4.1950. The amendment 

dat·:::d February 4, 1966 was thus final. Therefore, on the basis 

of ~equation of posts the plaintiff ·was entitlrc::d to be absorbed 

as Superintendent from April 11 1950 (and not as 2 selection 

(Jrade u.n.c.) He was also entitled to all benefits consequent 

upon this absorption. 

iv. The memorandum dated February 4, 1966 makes it 

abundantly cl Ear that absorption rel a ting to persons serving in 

_J 

the Indian Audit and Accounts DepCi.rtment was to be made on the basis 
not 

of equation .of posts ancL.6n the basis of personal assessment. 

v. Since the defendants had faile::1 to prove the want 

of notice 0 r the inadequacy of the notice under Section 80 of the 

c:. p. c .. , thE: suit was maintainable. 

vi. (a) The defendants• contt:mtion wc.s that this matter 

.c:· 11 daci· dPd by th·e 'POI"' 10_1 e High Court was al ready heard and .1..J.. na y ~ - - ;. 1• .• 

of Raj as than in writ petition No. 420/60 on Septcrriber 30, 1964 

~~------------------~ 
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and, therefore, the principle of res-judicata was applicable to 

the suit. But the instant suit was fils'd subsequent to the 

amendmr2nt of rule 5 relat~ng ·to ~bsorption of the Part B Employees 

Rules 1953 issued vide the menorandurn datEd Febru?::1ry 4, 1966. 

Therefore, the issue in the instant suit is not the same as it 

was directly and substantially in the writ petition presentEil in 

tt11e Hon 'bl e High Court. Accordingly, th ts principle of res-judicata 

'/is not applicable to the present suit. 

vi. (b) The next issue is with regard to limitation. 

~hibit-5, letter of defendQ.nt No.3 dated .?..,,ugust 1, 1970 indicates 

that on that day the matter of the plaintiff w2 s under considera­

tion.. Exhibi t-6, anoth;;~r 1 etter of qef endant No. 3 shows t.'1at 

cause of action arose on August 27, 1970 when the final order was 

given to the plaintiff. Therefore, the suit is not barr,-d by 

lirni ta tion. 

vi. (c) Even on the basis of personal assessment the 

plaintiff was categorised as Superintendent and not as u.D.C. 
for absorption in the Indian Audit and Accounts Department from 

1.4.1950. The pay seal E::s of the Rajasthan Gov<~nment enployees 

were revised from 1.4.1950. The Union Ministry of Finance vide 

their. OM date:I January 19, 1951 asked the Comptroller and Audi tor 

General of India for revisina the scale of pay and allowances of 
_, ' 

the ·employees takm over by the C-overnment of Inaia (as an interim 

measure). Accordingly, the COmptrol1er a.nd Audi tor-General of 

J India vide - lettE'.r datEd February 27, 1951 revisro the scales 

of the employees taken over by the office 0£ Accountant General 

Rajasthan. The proposals werf:o sanctionE:il. by the President vide 

order dated March 15, 1951. The proposals were produced in the 

coort on September 4, 1974. EXhi'::;its 8 to 15 showed that the 

proposals were never made known to the plaintiff despite his 

repeated requests. These prop::>sals statExl that 53 persons working­

as Suoerintendents were to be allowed the scale of F.s.175-300 and 
-'-

25 persons working as Assistant Superintendents the SC<:.:le of 

Rs.150-10-250. This shows that the seal e of Rs.175-300 was 

sanctioned for 53 Superintendents. The plaintiff has been fixed 

as Superintendent but he was allowe::'J. the sc~-J. e of Rs.150-10-250 

sanctioned for the Assistant superintendents. In Exhibit-4, the 

plaintiff was allowed the scale sanctioned for the :post of 

·A..:;sistant superintendents corresponding to the scale of Rs.150-10-25( 
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The plaintiff has, therefore, a. l egel right to be fi:xea. in the 

S~perintendents • seal e of Rs.175-300 from 1. 4o 1950 and then in 

the corresponding seal e of Rs.200-500 unc:J'r the Central scales. 

The fixation made vide Exhibits 3 and 4 being obviously wrong was 

r(·;quired to be amended in the light of the proposals dated 

February 28, 1951 sanctioned by the President. 

vii. This issue was decid 85 in favour of the plaintiff 

as on the basis of equation of posts and on the basis of personal 

ass essrnent, the plaintiff was enti tl s->C, to be absorbed as Superin­

tendent in the office of Accountant General Raj as than, w. e. f. 

1.4.1950 (and not as selection grade U.D.C.) He was also entitled 

to all due benefits of promotion, fixation etc. 

5. In viE:.W of the finding-s on the 7 issues as narrattea 

hereinabovc.', the suit was decreed in favour o:E the plaintiff and 

age.inst the def end2nts in the manner that the plc>i nti ff had held 

the post of S'uperintendE::nt from 1.4.1950 in the office of 

Accountant General Raja.sthan, Jaipur and all due benefit::. of 

prorrotion, seniority, fixation etc be given to him without any 

break or loss. It was further declart·d that thE; plaintiff was 

entitled to be fixed in the Superintendents' sec.le of Rs.175-300' 

from 1.4.1950 and then in the corrt::sr:onding see.le of Rs.200-500 

\ under the Central seal es. 'l'he fixation made vid e Exhibits 3 and 4 

being wrong- was ord<:-:red to be amended in the light of the proposals. 

The plc.intiff was also made entitled to the costs of the suit. 

6. It was ag~inst the above judgment and decr;:~e that the 

instant Appeal was fil E.':d. by the appellants/defandant s. In their 

appeal they stated at the outset that the plc.intiff had filed 2 

writ petition in the Hon'ble Rajasthan High court (D.B.Civil Writ 

Petition No.420/60) chalJ.enging thG fi.z:ation of the' plaintiff by 

the 1'""'ederal Integration Comrnittet::0 as a U.D.C. we.f. 1.4.1950. In 

this writ pcti ti on, the Uni©:n of India c.nd the Acc'Ountant-General 

Rajas than wert~ also parti <::s. Thew ri t petition was decided on 

~~--------------liliill ........ 
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September 30, 1964, justifying the apr,ointme..Dt of the plaintiff/ 

rc_:spondent as selection g-rade u.D.G· w. e.f. 1.4.1950. ,g_gainst 

this judgmrnt of the_ Hon 'bl e High Court, the pl2intiff/respondent 

did not pref er any appeal. Insto::;ad on Au-::rust 4, 19172 on the same 

fa:cts he filed the instant sl!i t ~vherE:.-on the learned Munsif had 

given a decision in his favour on March 30, 1983. On the findings 

given by the learn~~ Munsif on all the 7 is:=:ues, framc--d by him 

the submissions of the appellants/defc..nd,3nts 2re as fol1ow-s: 

i. The 1 earned Funsif without taking into considerc.-

tion the f2cts that the plaintiff/rE-~spondent was nei th,:or holding 

the }.X)St of Superintendent nor drawing the pay of Superintendent 

on 1.4.1950 decide,-d this issue in his favour. It was averrffi 

that the 101::ver court had not properly interpreted Exhibi t-3. 

When the rc:sfOndcnt was not appointed as a SuperintendEnt, the 

question of his being qbsorbed as a Superintend<-=cnt does not arise. 

ii. In case the pl2intiff/rer=.r;:-ondent'w2.ntr..:.d to challeng 

the constitution of the comrni ttee he should havr:::, done so in 1950 

wh1:::n he Wets working as a U.D.C. and the aforesaid D.B. Civil Writ 

petition was decided against him. This issue, therefore, cannot 

be raised a9·c.in in the court. 

iii. The Rulc:~s do not apply to the instant case because 

the matter we.ls decided in relation to the pl2intiff/res1xmdent in 

1950 and he did not succeed in his writ petition filed in the 

I-Ion 'bl e Hig-h Court of Rajas than. 

iv. At the time of Fe-d.eral Inb:qration, the plaintiff/ 

r0:spondent was working as U.D.C. and getting the salary etc. of a 

u.D .c. zi..s such the qu <-'stion of his being- appointe-d as a Superin~ 

tendent and paying him the salCJ.ry of a S;uperintendent does not 

arise. The 1 earrn':d i\dc1i tional Muns if did not pay any heed to the 

judi;,1111ent of the Hon 'bl e High court of Raj asthah. 

v. The suit WCiS not maintainable because of the writ 

pt:'ti tion fil Ed by tJ1e plaintiff/rl~spondent having been rej c:::cted by 

the Hon 'ble High Court on September 30, 1964. 

vi. Because of the HOnc1ble High Court's jud9ment 

dated September 30, 1964 the principle of res-j udicata applied 
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to the instant suit. The cause of action coulc1 not have ar:tisen 

on August 27, 1970. The suit w.:.::s barred by limitation because 

the issue had been decided in 1964. 

vii. In view of the Hon'ble Hi9h Court's decision 

in 1964, the learned Munsif was not competent to decide the issue 

again in 1983. Morrov2.r the plainti.ff/respondent had retired 

from service also quite some time ago. In the Appeal preferred 
'1J 

',by the appellants/defendants they have harped on the principle 

of res-judicata and limitation as applie::1 to the instant case and 

have praye:1 that the judgment and decree dated March 30, 1983 

passed by the learned Additional Munsif be set aside and t.~e 

suit be decided in favour of the appellants/defendants with 

costs. 

7. At this juncture we would like to dwell on four documents 

which have prominently fi9ured in the instant suit. 'Ib start with, 

we would reproduce the GovernmEnt of India order dated February 4, ~ 

1966: 

2. 

GSR-393:- In e<ercise of the Powers conferred by the 
Proviso to Article 309 and clause (5),of Article 148 of 
the Cons ti tu ti on and after consultation \.vi th the 
Comptroller· and Audi tor General of-India in relation to 
persons serving in the Indian Auc'Ji t and Accounts Depart­
ment, the Presidf.:nt hereby *1·akes·-:the · fo116~,t.ing( Rules~_·to:: 
amend the Central Civil Services (Part B S;tates transferred 
Employees) Rules 1953, published. with the notification 
of the Government of India in the Ministry of Finance 
S.R.O. 843 date:!. the 29th April 1953, namely:-

(1) These rules may be called t~:e Central Civil 
Services (Part B States tra.nsferr:Ed employees) Amendment 
Rules, 1965. 

(2) Th~Y she.II come into force on. tlie date Qf their 
publication in the official Gazette.:.·::~ ... ; -.:: .~. 

In the CEntral Civil Servi~es (Part B S;tates transferred 
employees) Rules, 1953, for Rul 12 5, t.11 c:: following rule 
shall be subs ti tutffi and shall be deemec. always to have 
been substituted namely:-

11A transferred employee shall be fitted into 
apnrooria.te grade under Gov<:::;.rnment in accorde:.nce with 
with ~rocr:dure laid down in the Lin:Lstry of States Office 
Merrorandum issue:::t vide No .16/FFI/50 Zstt (Part II) dated 
24th Jviarch 1951, circulated with Notific;:ition No .18/14/51 
E-St. dated 2nd July 1951 issued by the Ministry of H?me 
Affairs and such absorptioi-i shall be de,2mi.ed to have neen 
made with effect from the rel ev<:mt date. Any such 
employee who is not so absorbed ~hall ..._cx_:~ti nue tc:,. ~;' _._. 
governmd by the State Rules provic1ed 1..hc1.t any rnoa1J....1..ca1..1on 
in the State Rules after the rel ev2nt dab:: s h~lJ. ~e 
subject to the specific orders of the ci0vernm<::>nt. 

Sd/ 
(No.4(3/Est.III/B/65 dt.4.2.1966 
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Exhibit 3 is a u.o. written on December 5, 1951 by Assistant 

Accounts Officer (O .. E.) Raj ;:i.sthan, Jaip1.1r. It says that 11 t.1-ie 

statement of fixation in Raj2sthan Pay Seal cs on 1.4.1950 together 

with the Rajasthan election forms are sent herewith as desired.m 

ThE.: enclosure to this letter is a tabulated statement in respect 

of the plaintiff/respondent under head 'SuperirrtendEnt'. He 

was fixed in the revised gr2.de and his date of ne .. "'\:t incremE::-nt 

was to be 1.4.1951. Exhibi t-4 is a copy of of:fi ce order dated 

December 14, 1951 issued by Deputy Accountant-GenE,ral Rajasthan 

Jaipur. It deals with fixation of pay und r central scales-S..A.S. 

Superintendents and ::election ;.rri:lde U.D.Cs. Enclosure to t~is 

order is a tg):bulated statement dealing with the plain tiff/respondmt 

showing him as permanent superintendent. The fourth document 

is the communication No .OE/51/3184 dated 4.12 .1951 addressE'd by 

the L\co:.Hmtant-General Rajasthan, Jodhpur to the Treasurey Officer 

Ganganaga.r saying that uShri Bhagat Ram Mohan has. been categorised J:t 
~· 

-~1-

as Superintendent in the grade of Rs.150-10-250 H.e.f. 1.4.1950 

and has been fixed as under: -

pay Rs.170/-

Special Pay Rs. 30/-

D.A. Rs. 25/-
ii . 

The self-explanatory contents of all these four documents make 

the judgment of the le<.:-rnErl A.dditional Munsif crystal clear and 

tend to put the entire case in its c:orrect pesspective. 

8. we have heard the arguments addressed at the Bar and 

have also perused the pleadings and the documents on rec:ord. 

9 •. In the c:ourse of arguments, the le~rned counsel for 

the appellan-~s as well as the respondent in person reiterated 

their respectiv.c3 stands taken in the appeal and the written 

~---------------~ 
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state.rnent and in the plaint and the counter respectj_vely. 

10. From all that has been said and discuss cd above, we 

find tho.t the judgment delivered by the 1 ec::rned Additional Munsif 

is a ·well reasoned one and the learned Additional Munsif has 

covered all conceivable r-oints raised in the suit. The judgment 

takes the wind out of the sails of the appellants' strenuous 

arguments relating to the applicability of tlv::· principle of 

r·=s-judicu.ta to the suit and the suit b"3ing barred by limitation. 

The appellc.nts have miserably failed tangibly to qu•2stion and 

efficaciously repel the co'rrectness of the learned Adc'!i tional 

Munsif 1 s findings on all. the 7 issues framed by him. Since the 

iSE;U es and the 1 earned Additional Munsif 's findi n<;JS th erEOn 

to.;rethET with the basic facts forming th2 bacJ-:dro1") of the case 

have been recapitulated hereinabov2, we would not like to encumber 

this judgment with a repetition of b."le facts, issues and the 

findings arrived at by the learned Additional Eunsif thereon. 

SufficE: it to say that these findings are logical, rational and 

sound and 2s such unassailable. 

11. In vi E:W of the foregoing, we hold that the appeal is 

devoid of merit. According·ly the judgment c.nd decree:: of the learne 

Additional Munsif dated March 30, 1983 are hereby affirmed. In fiw 

the appeal filc.<l by the appellants is hereby rejected. The 

TransferreCl Application is disposed of according-ly leaving the 

parties to bear their own costs. 

{ G.C. SINGHVI ) 
ADMN. M ::!1-'l~ EJ< .. 

:i 'J - ) 2-~·- £ '75'. 


