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TN THE CENTRAL ADMINISTRATIVE TRIBUNAL JOUnPUR SENCH,
A
ﬂ AT JaIPUR,

q Date of decisions December 16, 1988,

T.n. NO,2414/86

SnRI SURESH CihanuRa TIWARI

Mr. M.S.oupta, ..+ Advocate for the
: petitioner,
|
versus
]I

UniOw OF 1mU|A a ANOanR

ses Petitioner.

.ss Respondents.

Mr, vineet Kothari ... Advocate for the
f respondents.

CORAM i

The Hén, Mr., B.5. Sekhony vVice Chairman.
i ‘ ‘
The Hon., Mr, G.C.Singhvi, Admn. Member.

BeSe SBRRON,

Tne,pl%intiff- an Inspector in the Income-tax
Department- JLJ instituted the present suit in the court
of AdditionalfMunsif No.2, Jaipur City, praying for a
permanent injﬁnction restraining the defendants from
implementing'%he order dated April 16,1982 and from
treating the éforesaid order as effective and from

re-fixing nls salary on the basis of the said order.

. The plalnthf also prayed for restraining the defendants

i

from effectlng any recovery out of his pay.

2. The cuit has since been transferred to the
Tribunal by %irtue of the operation of section 29(1)
of the Administrarive Tribunals Act,1985.

3. The éactual matrix,in so far as is germ-ane
to the adjudication of this T.A.,is @

The p%aintiff was appointed as U.D.C. in the
Income-tax Départment on September 4,1964. He earned
his promotioﬁ to the post of Head Clerk and Inspector
on February i,1971 and Inspector om May 29,1981
respectively. One Shri Ganga Singh, who was junior to
the piaintiFF was promoted as U.v.C, on January 27,1965,

Shri Ganga Singh was promoted as Head Clerk and
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subsequently a# Supervisor Grade II in tne scale of
R5.550=7507 Viide order dated April 13,1977 passed by
defendant NO.Z& Commissioner of Income~tax, Jaipur,
under F,R,27 the plaintiff's salary was stepped up
and brought aﬁ;par with that of Shri Ganga Singh by
fixing the samé at Rs.,485/- with effect from February 13,
1973, By virtue of the impugned order, the aforesaid
order was cancelled and the olalntsz's salary was
stepped down tO'%.455/~.' The olalntlff has assailed the
impugned ordefL inter altia, on the grounds that the
same has been Passed in colourablie exercise of power and
is violative df-the principles of natural justice, the
order dated Ap}il 13,1977 could not be reviewed in the
absence of a specific order in that behalf and also for

the reason that it has been passed by a superior

autnority. TAe plaintiff had aiso obtained lxexexxiXzhs
leave of the Court envisaged by section 80(2) of the
Coge of ClVlllPrO”eduTe (for snort the Code) by filing
an appli atlon in that behalf on the ground that the
relief claimeé was of an urgent/immediate nature.
4, The deféndants have resisted the suit, inter alia,
on the grounag that the suit is ot maintainable for wan“:
of notice under section 80 of the Code., The suilt is
bad for multi?ariousness, is beyond the pecuniary
jurisdiction of the Court, tne court-fee affixed is
deficient andsthat tne plaintiff having raised the
question of séniority, the suit could have been filed
! as

only in a reoreaentat ive capacity/contemplated under

Order I Rule 8 of ngCode. Tne otner pleas raised by

the defendant% are that the stepping up of the pay

of the plaintiff had been made by an order mage

erroneously wﬂicn has since been cancelled by a

competent autﬁority and the order dated April 16,1982
|

fixing the pay of the plaintiff at R.455/~ is legal,
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valid and in accordance with the rules, According to the

defendants, the[plaintiff's,case is not covered by‘F.R.22 C
as -the three conditions laid down in Order No.10 below
F.R.22C were no# satisfied in this case, The defendants
have further pointed out that the disparity in pay is

due to the faet, that Shri Ganga Singh had joined as L«D.C,
on September 1,1950( his salary on promotion as U.D.C, was
fixed at m.176/L with effect from January 27,1965,'whereas,
tne pay of the plaintiff was fixed at Rs.130/- when he was
appointed as U.P.C, on February 4,1964, The pay of Shri
Ganga Singh on éppointment as Head Clerk is said to have
been fixed at %1485/- with effect from February 13,1973
afﬁer taking in#o account the higher salary he was
getting in the lower rank, The defendants have also
refuted tne all;gation about the impugned order having
been made in coiourabie exercise of power or in
contravention of the principles of natural justice,

5. The following issues were framed by the trial court:-

(1) Wnethér Order No.81-82/175 dated 16.4.82 is void
and without jurisdiction 72

(2) Whether the suit is liable to be dismissed for

want of notice under section 80 CePsC,.¢

(3) Whether the suit has been under-valued and is
liable to be dismissed on that ground ¢

(4) Whether the Court is not competent to try this

_suit @

(5) Whether the suit is not maintainable for the
reason that the plaintiff has merely claimed
injuncti&n without praying for a declaratory
relief &

(6) Relief.

Issue No.(1)

This issue is the mo-st crucial issue in this case.

The fate of tné suit hinges . upon the decision of this

jssue., Before proceeding further it would be apposite
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to state that the matter is no longer res integra. The
questions agitated by the plaintiff have already been
determined in éeveral decisions including the decision
rendered in Smﬁ.Krisnna Widow of Shri R.K,Chopra (T.Aa.
Now.255/86 and is others) Vs, Union of India and others

and the connecﬁed cases on June 27,1988. ALl the same,
the grounds urded by the plaintiff are being referred to
and discussed briefly., The plea of the plaintiff that the
‘\l\ ] order dated April 13,1977 nhaving been made by a

superior authority could not be cancelled vide the

impugned order by the Commissioner of Income-tax, wno is a

lower authority, has hardly anything to commend itself,

It is pertinent' to point out in this connection that tne
i

aforesaid order was issued by tne C.I.T. Jaipur/Jodhpur

1

and the impugnhed order was also passed by the Commissioner

of Income-tax,Jéipur. It is manifest that these orders
were made by tné game authority. A perusal of the

impugned order éoes to show that the order dated April 13,
“ﬁ’ 1977, whereby tée salary of tne‘plaintiff was stepped up
to Rs.485/~- with:effect ?rom February, 13,1973 was withdrawn
N consequent upon a review of the case of stepping up of pay.
’ It was not a case of review of an order, The impugned
oxder also direéted tnat recovery of excess payment made
to the piaintiff on account of the order dated April 13,
& Lgﬁﬁy/%7 1977 snall staré with immediate effect, #As tne power to

4\

make an order carries with it tne power to vary/rescinad/

M/qu' ' modify tne orde?, the Commissioner of Income-tax was
competent to make the impugned order, The question as to
whether or not ﬁne impugned oxder is violative of the
principles of nétural justice as also relating to the
validity thereof is,however, a diffement matter, Since

the impugned order entails civil/evil consequences in that

it aiso directed recovery of tne alleged excess payment

——————————EEEEREE
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made pursuant’ to the order dated April 13,1977,tne same

could have bepn passed after complying with the rule of

‘audi alteram, partem', which is one of the cardinal
|

rules of natu?al justice., This view is fortified by the

following authorities:-

i

Divisional ,Superintendent, Eastern Railway Dinapur
and others!v, L.N.Kashri and others (1)

¥

Chander Bhan v. Union of India (2)‘

i

In view of the aforesaid infirmity and the fact that
it would pe eﬁtremeiy narsn, unfair and uhreasonable to
make recovery, the portion of tne order directing

4

recovery of eicess payment is unsustaimable, It may be

pointed out
/that the plaintiff is nolding a reiatively junior post

in the hierachical order and was drawing a salary whicn
could hardly be described as reasonable. That apart,
M

|
a considerable period has already rolled by. In view of

the aforecaid and the fact that the portion of the
r :

impughed ordef.directing recovery of excess payment is

plainly seVefbbie, the following portion in the impugned -

order is hereby struck down:-

i v
" Recgvery of excess payment made to Shri

Suresh Cﬁandra on agcount of the order dated

Aprit 13i1977 shall start with immediate effect."
6. Turning #o the other part of tne order, the
justification ?ut forward by the defendants for withdrawing
the order dateé»Aprirl 13,1977 is that the same has
been passed er%oneously. The pay of the piaintiff could
not ve stepped?up as the following conditions in Order
N0o .10 aated.February 4,1966 did not stand satisfied in
this case:- j

(a) Both!tne junior ana senior officer should

beloﬁg to the same cadre and the posts in whicn

(1) AIR 1974 5.C. 1889,
(2) 1987(3) A.T.C, 432,
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they naVe Pbeen promoted should pe identical
cin tne Same cadre,

(p) The unrevised and revised scales of pay of the
lower and RBigher posts in wnich they are
entltled to draw pay should be identical; and

(¢) The anomaly should be directly as a result
of the application of the provisions of
F-R.22}C in the reviced scale, For example,
if evén kn the lower post, the junior officer
was drawing more pay in the unrevised scale
than tﬁeksenior.by virtue of fixation of pay
under the normal rules or any aavanee
incremgnts granted to him, the provisions
contained in this decision need not be invoked

to step up the pay of the senicr officer,

7e It may not be out of place to state here that

Shri Ganga Singh was drawing a higher salary not

only by virtué of fixation of hiépﬁly under the normal
ules, but also on account of nis promotion to the
post of Supervisor which carried a nicher pay scale as
compared to tﬁe post of Head Clerk. The plaintiff

and Shri Gangé Singh were not holding the same post
prior to theif promotion to the post of Inspector of
Income-tax, Tﬁe disparity has tnus arisen on account
of Shri GéngalSing enjoying a higher grade in an
intermediary @ost as also on account of th-e fact
that his pay ﬁad been fixeg higher due to his getting
higher pay asﬁa result of the increments nhe received

in the Llower posts of beD.C, and U«D.C, The points

relating to the applicability of circulars dated June 12,

1975 ard Febrﬁary 22,1977 and the implications thereof
haveteen.considered and dealt with elaborately in

Smt., Krishna éupra. It is scarcely necessary to cover
the same groundL'over again. The challenge made by
the plaintifflto the impugned order,save to the extent
upheld nerein;above,is thus hereby repelled, and the

remaining porition of the impugned order is held to be
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legal and valid,

Issue No.(1) is decided accordingly.

Issue No.(2).

8. The learned Munsif had granted leave visualised
by secticn 80‘2) of the Code vide his order dated
January 10,19%3. The leave granted is unexceptionable,
inasmucn as the suit had been filed to obta-in urgent/
immediate reliefe In view of the foregoing, the

plea of the defendants that the suit is not maintainable
for want of ndtice under section 80 of the Code is

neld to be devoid of merit. This issue is thus found

against the defendants.

Tssues Noe.(3),(4) and (5).

9, Save for the bald pleas set out in the written
statement, thé defendants have not been able Fo
substantiate ﬁne objections embodied in these issues,
The learned cqunsel for the defendants also did not
advance any afguments in support of any of these issues,
These issues are tnus decided against the defendants.
10, In view of our finding on issue No.(1) the

following porﬁion in the order dated Aprilt 16,1982 is

hereby struck down:-

% Recovery of excess payment made to
Shri SJC.Tiwari on account of the order dated
13.4.1977 shall start with immediate effect."

The respondents are directed not to make any
AR recovery on account of the alleged over payment,
11 The Te%. is disposed of accordingly, leaving the

parties to bear their own costse.
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(G.CeSingnvi) ( Be.S.Seknon)
“Admn. Membel. Vice Chairmane.
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