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IN THE CENTRAL ADI"lli\ilSTRATivE TRIBU!.\11-W JOlJn.l?UR .!:SENC.H., 
.. !I 

II 

Date of decision: December 16, 1988. 

T.~. No.2414/~6 
'i 

SnRI SUREStt Ci11\N.uRA TIVJ8RI 
,, 
' 
' 

M 
........ r. n.o.l3upta :; 

versus 

' - . 
' 

l'ir. v ineet Kothari 

. . . 
• • • 

. .. . 

. . .. 

Petitioner. 

Acivocate for the 
petitioner. 

Respondents. 

Advocate for the 
respondents. 

Tne H$n .. Hr • .o.s. Sekhonj. Vice Chairman. 

If The Hon. Mr. 13.C.Singhvi, Admn. Member • 

.1:3 .s. SEKhOl\i. I• __ , 

The _pl~intiff- an Inspector in the Income-tax 

Department- .1L..: instituted the present suit in the court 

of Additional,: Munsif No.2, Jaipur City, praying for a 
', 

permanent injunction res·training the defendants from ' I 

. i 
implementing the order dated Apri..L 16, 1982 and from 

:j 

treating the aforesaid order as effective and from 
i 

re-fixing his:; salary ·on ·tne basis of the said order • 

. The plaintif~; also prayed for restraining the defendants 

" from effecti~g any recovery out of his pa¥• 

2. The s.ui t has since been transferred to the 
' 

Tribtjmal by virtue of the operation of section 29 ( 1) 
I 
' 

of the Adminfstrarive Tribunals Act,1985. 
i 
I 

3. The factual rnatrix,in so far as is germ-ane 
' ., 

to the adjud~cation of this T.A.,is : 

The plaintiff "t-.ras appointed as U • .D.C. in the 
'! 
I Income-tax D~partment on September 4,1964. He earned 

his prornotio~ to the post of Head Clerk and Inspector 

on February l,1971 and Inspector on May 29,1981 

respect:i vely·. One Shri Ganga Singh, v.rho \•ias junior to 

the p..Laintif~ V>!aS promoted as U.u.c. om January 27,1965. 

Shri Ganga Singh was promoted as Head Clerk and 
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subsequently a;s Supervisor Grade II in tne scale of 
i 

Rs.550-750T Vif:l:= order dated April 13,1977 passed by 

defenalant No.2:, Commissioner of Income-ta..."{, Jaipur, 

under F .R. 27 t;he plaintiff's salary v1as stepped up 

and brought ab' par 't¥i th that of Shri. Ganga Singh by 

fixing tne same at Rs.485/- with effect from Febr~ary 13, 

1973. By virt~e of tne impugneC;l orrler,tne aforesaid 

order 1r1as canc'(:dled and the plaintiff's salary was 

stepped dovm to P_s.455/-. · The plaintiff has assailed the 

impugned orde~~ inter alia, on tne grounds tnat the 

same has been passed in colourable exercise of power and 
I 

is violative o'T- -the principles of natural justice,. the 
'! 

order dated April 13.,1977 could. not be reviewed in the 

absence of a specific order in that behalf and. also for 
I 

I 

the reason tha~ it has been passed by a superior 
'i 

autnority. The plaintiff had also obtained ~x~ 

leave of the ~ourt envisaged by section 80(2) of the 

Cl(;)~ of Civil '!Procedure (for short tna Code) by filing 

an application in tnat behalf on ·tne ground that the 

relief claimed was of an urgent/immediate nature. 
,, 

4. The defendants have resisted the suit, inter alia, 
. I 

on the ground~ ·that the suit is ;ri:)t maintainable for \•vant 
,, 

of .notice_ under section 80 of the Cocte,. The suit is 
- . . I 

,. 

bad for multi~ariousness, is beyond the pecuniary ,, 

jurisdiction of the Court, tne court-fee affixed is 

deficient and:that tne plaintiff having raised the 

question of s~niority, the suit could have been filed 
1 as 

only in a reptesentative capacity/contemplated under 

Order I Rule 8 of ,tneCode. Tne otner pleas raised by 
II 

i 
tne defendants are that tne s~epping up of the pay 

i 

of tne plaintiff had been made by an order ma-de 

erroneously w~ich has since been cancelled by a 

competent aut~ority and the order dated April 16,1982 

fixing the pay of the plaintiff at ~.455/- is legal, 
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valid and in accordance vli th tne rules. According to the 

defendants, the,plaintiff's. case is not covered by F.R.22 c 

as -the three cqnditions laid down in Order No.10 below 

F.R.22C vlere not satisfied in this case. The defendants 

nave further pointed out that the disparity in pay is 

due to the fa.et,,that Shri'Ganga Singh had joined as L.D.c. 

on September 1,1950, his salary on promotion as U.D.C. was 

fixed at Rs.176/:... \>Tith effect from January 27,1965, "t>rhereas, 

tne pay of the plaintiff v1as fixed at Rs.130/- vlhen ne was 

appointed as u.:y.c. on Febru.ary 4,1964. Tne pay of Shri 
,_ 

Ganga Singh on ~ppointment as Head Clerk is said to have 
I 

been fixed at Rsi4B5/- with effect from Fehruary 13,1973 

after taking into account the higner salary he ·was 
'• 

getting in ·the lov,rer rank. The defendants nave also 

refuted tne allegation about tne impugned order having 

been made in co~ourable exercise pf power or in 

contravention of the principles of natural justice. 

5. The follb~:dng issues were framed by the trial court:-

(1) Hheth~r Order No.81-82/175 dated 16.4.82 is v<i>id 

and without jurisdiction 1 

( 2) vJhether the suit is liable to be dismissed for 

want of notice under section 80 C.P.~.t 

(3) Whe·ther the suit has been under-vaiued and is 

liable to be dismissed on that ground t 

{4) Whetn~r tne Court is not competent to try this 
' 

suit·;::. 

( 5) I·'l'hether the suit is not maintainable for the 

reasdn that the plaintiff has merely claimed 

injunctihn wKthout praying for a declaratory 

relief ·_?i 

(6) Relief. 

Issue No. ( 1) 

.This ~ 5 sue is the mo-st crucial issue in tnis case. 

Tne fate of th~ suit hinges . upon tne decision of this 

issue. Before proceeding further it would be apposite 
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to state tha·t ~he matter is no longer res integra. The 

questions agitated by the plaintiff have already been 

determined in several decisions including tne decision 

rendered in Smt.Krishpa Widow of Shri R.K.Chopra (T.A. 
,, 

No-.255/86 and is others) Vs. Union of India and others 
·i • 

and the connected case~ on June 27,1988. All the same, 

the grounds urged by tne plaintiff are being referred to 

and discussed b
1

riefly. The plea of the plaintiff tnat the 

order dated April 13,1977 having peen made by a 

superior author~ty could not be cancelled vide the 

impugned order by tne Commissioner of Income-tax, wno is a 

lower authority~ has hardly anything to commend itself. 

It is pertinent', to point out in this connection that tne 

aforesaid order:' was issued by tne C.I.T. Jaipur/Jodhpur 

and the impugned order was ~lso passe_tf by the Commissioner 

of Income-tax,Ji:dp1.1r. It is manifest tnat these orders 

viere made by tne same authority. A perusal of tne 

impugned order goes to snow that the order dated April 13, 

1977, wnereby the salary of tne plaintiff was stepped up 

to ~.485/- with effect from F~br~ary,13,1973 was withdrawn 
\ 

consequent upon·a review of tne case of stepping up of pay. 

It was not a case of review of an order. The impugned 

order also directed tnat recovery of excess payment made 

to the plaintiff on account of the order dated April 13, 

1977 snall start with immediate effect. As tne power to 

make an order carries \vitn it tne power to vary/rescind/ 

modify the order, the <.:ommissioner of Income-tax '"'as 

competent to ma~e the impugned order. The question as to 

\'Thetner or not -t;,ne impugned orcter is violative of the 

principles of natural justice as also relating to tne 

validity thereof is, t1m~1ever, a diffenent matter. §ince 

the impugned order entails civil/evil consequences in that 

it also directed recovery of tne alleged excess pa~illent 

---------------------..... 
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made pursuant:: to the order dated April 13, 1977, tne same 

could. nave be';=n passed after complying 1rvith the rule of 
i 

'audi alteram:: pa~tem', 'tvhicn is one of the cardina.L 

rules of natu[al justice. Tnis view is fortified by. the 

following authorities:-

Divisional.: Superintendent, Eastern Rail'tvay Dinapur 
and others !v. L.N.Kashri and others (1) 

., 
Cnancter Bnan v. Union of India (2) 

In view of the aforesaid infirmity and. the fact that 
. ' 

it would ne ~tremely narsn, unfair and unreasowable to 

make recovery,! the portion of tne order directing ,, 

recovery of excess payment is unsustaina. ble. I.t may be 
pointed out .; 

;tnat the plaintiff is holding a relatively junior post ., 
:• 

in the nierac.ti:ical order ana l•Jas dra'tving a salary \•mien 
' I . 

could hardly n·e described as reasonable. Tnat apart, 
'I 
;I 

a considerable' period has already rolled by. In view of 
' -

the aforesaid ana tne fact tnat the portion of the 
1-

impugned orde~' directing recovery of excess payment is 

·i 
plainly severpnle, the follo..,:ing portion in -the impugned 

order is hereb~ struck down:-

6. 

' \ I " Rec.pvery of excess payment made to Shri 

Suresn Chandra on a€count of tne order dated 
. ,j 

April 13 ~ 1977 shall start 'l:vi th immediate effect." 

Turning to the other part of tne order, tne ,, ,. 

justification put fonvard by tne defendants for withdrawing .. 
! 

tne order date<;!. Aprirl 13, 1977 is that the same has 
I 

been passed erroneously. The pay of tne plaintiff could 
·! 

not .oe stepped:: up as the follovdng conditions in Order 

No.10 dated Fe~v~ary 4,1966 did not stand satisfied in 
·! 

tnis case:-

(a) .Botn:: tne junior ana senior officer snould 

belong to tne same cadre and tn(e posts in whicn 
' 

'! 

(1) AIR 1974 S~C. 1889. 

(2) 1987(3) A.;:r.c. 432. 
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they nave been promoted should oe iae:nt:tcal 

· in the same cadre. 

(b) Tne unrevised ana revised scales of pay of the 

lm·1er ana .:bigner posts in w.nicn tnev are 
entitled to araw ·pay snould be identical; and 

(c) The anomaly should be directJ.y as a result 

of the' application o'f the provisions of 

F.R.2~·-c in the revised scale. For example, 

if even ltn the lower post, the junior officer 

was d.r2ndng more pay in the unrevisea scale 
.! . 

than the .. senior by vi.rtue of fixation of pay 

under .the normal rules or any aavan~e 

increments granted to him, the provisions 

contained in this decision need not be invoked 

to step up the pay of the senior officer. 

7. It may not be out of place to state here that 

Shri Ganga Singh \vas drawing a higher salary not 

only by virtu~ of fixation of hiJp;:J. y under the normal 
~ 

ules, but als6 on account of nis promotion to the 

post of Superlisor which carried a nigher pay scale as 

compared. to the post of Heaa Clerk. Ttle plaintiff 

and Shri Ganga Singh were not holding the same post 

prior to thei~ promotio~ to the post of Inspector of 
' 

Income-tax. Tl)e disparity has tnus ari:::.en on account 

of Shri Ganga Sing enjoying a nigher graae in an 

intermediary post as also on account of th-e fact 

tnat his pay had been fixed higher due to his getting 

nigner pay as :.a result of the increments ne received 

in the lower posts of L.D.,C. and u.n.c.:. Tne points 

relating to the applicability of circulars dated June 12, 

1975 arrl February 22,1977 and the implications thereof 

havebeen .considered and dealt with elaborately in 

Smt. Krishaa ~upra. It is scarcely necessary to cover 

the same ground~ over again. The challenge made by 

tne plaintiff to the impugned. order,save to the extent 

upheld nerein~above,is thus hereby repelled. ana the 

remaining po~~tion of the impugned order is held to be 
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legal and valid. 
I 

Issu~ No.(l) is decided accordingly. 

Iss~e No._(2_L_ 

8. The learned .Hunsif had granted leave visualised 

by section 80(2) of the Code vide his order dated 

January 10,19~3. The leave granted is unexceptionaDlel 

inasmucn as the suit h~d been filed to obta-in urgent/ 

immediate rel=l;.ef., In view of the foregoing, the 
,, 

plea of the defendants that the suit is not maintainable 

' 
for want of notice under section 80 of the Code is 

held to be de~oid of merit. Tnis issue is thus found 

against the defendants. 

Issu~3) 1 (4) an£_j5). 

9. Save fdr the bald pleas set out in the written 

statement, the defendants have not been able to 
' 

substantiate tne objections embodied in these issues. 

The learned C()Unsel for tne defendants also did not 

advance any arguments in support of an~ of these issues. 

These issues are tnus decided against the defendants. 

10. In vi~w of our finding on issue No.(l) the 

following portion in tne order dated April 16,1982 is 

hereby struck qown:-

w Recovery of excess payment made to 

Shri S~'C.:.Ti\..,;ari. on account of the order dated 

13.4.1977 shall start with immediate effect ... 

Tne respondents are directed not to make any 

BR recovery o~ account of the alleged over pay~ent. 

11. Tne T.A. is disposed of accordingly, leaving the 
I 

parties to bear their own costs. 

c:=- ': ) ' 
~ -e~~. """k"'' --z7 ----

(G .c..: .Singhvi) ·-
/t'/,~ 

( B.S .Seknon) · 

. Ad.mn., Member. Vice Cnairman • 

i ~ -/2-."'7 '5~ $[' 


