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The facts necessary to be n'.)ticed f'.)r the adjudicction 

of th2 instant Suit, since r2christen2d. as Transferrc~d. 

,.. l. ~ J. • 
''P9 ic::- 1.,1on, consequent up'.)n its hc:ving becm tr.:.ms'.:e:cred to 

the Trib1.rna1 by virtue '.)f the operation "Jf Secti-:::n 29(1) of 

the Administr~tive Tribunals Act, 1985, are set out in the 

succeeding paragraphs. 

2. Th e 01~1'nt'1ff on l~ l 198? Tr_,_·1~a1 ~ c1·,,~1 Sui"t 
·- • CJ-·. ..- - ' l .._J • ·- ~' ~ - ~ ..... 

(~'-Io.3S/1982) in. the Court of l13arned Hu.nsif, Kot2 (North). 

The c2se of th~ plaintiff, as set out in the plc:.int, is 

that he 'Nas appoinh~d as a Cleaner in the ·:Jestern Rail\"vay 

on lS.ll.1957 and was then pronnted as :.~.W .l<h·3lasi and 

;'!t ,W .Fitter. In 1965 he v1as transfen:ed t0 Ko~:a. In 1973 

his cateJory was chan;r::d c.nd ne 1Nas appainted as ':·I ,;'.\,Pitter. 

Be cJ use of hard work the p la intif f de•.':: l 'Jp ec 3 chronic be: ck 

, J · 1 J. -b ~ Wr.. 2n his condition d:is.ease 2no. ;iot :ne,..1ca t,rea menc. 

deteri·Jrated, he was hospitalised in the Div:i_sicinal Hailway 

Hospital, K0ta from where h2 '111c.s referred to Jagj ivan Ra:-n 
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Hos pi ta 1, W es·l:ern Railway, B0mbay. They wrote on 16 .4 .1980 

to Di vis i ona l ii1edicc: 1 Off ice r, Ko ta and he in tu:n v1rote to 

Seni·Jr Divisi:m2l Ll2ch2nical Engineer, Kot2 recom1,1ending 

assi;nrnent of li;iht duties to the plaintiff on ·Jrourrl of ill 

heal th. Th e Sen i "' r D '·1 2 • --·- .... -Jl •• did not respond • The plaintiff 

in May, 1980 v1rote to Loco Foreman Kota S op kl0 

l1" Cl cc i "'nrn en·!-~ - • . ::J (.; ~ .J - :::I.-·" " 

of li;iht duties saying that vvith effect fr~Jrn May 20, 1980 

he had joined his duties but he was not in a position to 

perfor:-n the duti·es, and as such he had ar=-plied for 15 days 

leav<? from 21.5.1980 to 4.6.1930. He submitted a second 

letter dated 21.5.1980 seekin::J six months' leave betv1een 

22.5.1980 8, 21.Ll.1980. On 5.6.1980 the plaintiff vvrote 

to D .B .M., K·Jt2 for as siJnin;J him a li2ht job but did not 

get any response • He was however, told that no leave was 

due to him. Cn l'S.10.1980 the plaintiff wrote through 

proper channel to D .ij .2 • (E); Ko ta requestin;J him for .::i llotting 

a light job to him and if allotm0nt of light job was not 

possible, then he be granted voluntary retire~ent. He issued 

a r:~minder on 15.2$1981. Loco Foreman 'N:cote on 1.11.1980 

with reference to the pl2intiff 1 s application iated 30.10.1930 

sayinJ that the J .rn .r~ .(E) had not acceded to his request 

vide his letter dated 30.10.1980. The plaintiff again wrote 

12tt.2rs on February 20, 1981 and July 20, 1981. 

3. Despite all that has be2n set out in the preceding 

paragraph a charge-sheet dated 31.8 .1981 v.Jas issued to the 

plaintiff on the c:llegati•m that he ho.d been absenting himself 

unauthcirisedly since 29.9.1930. The plaintiff has c.ssailed 

the char:jesheet intera lia on the follo'-'Iin;J grounds: 

(a) The plaintiff bein;i <J civil servant enjoys 

the protection of the Constitution of India. No 

D f .R. proceedin~s can therefore be held agai~st 

him except under lc:NJ. 
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(b) The very bas is 

K} 
\',, ) 

I'" 1 T • ...., 1 I or -cne cnorge--snee·c. was 1Nrong. 

(c) The chargeshset was against the principles of 

natural justice, as the plaintiff could notbe forced 

to serve '.'!ht~n he hc:.d applied f0r voluntary rgti:re-

Dent. 

(d) It ~as also to be se2n whether the plaintiff 

had to be absent because he vv2s compelled by his 

officers to do so or he absented on his own. 

(e) There was no question of holding any D.A .R. 

proceedings against the plaintiff as hew os entitled 

to seek voluntary r2tirement. Denial of granting 

him vciluntary retirem2nt was its•? lf ille;:;al. 

The plaintiff asserted t~at he was, thus, entitled 

either to a li;:iht job as recor:nended, or v0luntary rr:~tirement. 

A notice under Section 80 of the C .P .c. \Nas issu•?d by the 

plaintiff to the G"neral Manager, 'Nestern Railv1'ay on 28.9.1981. 

The re-? liefs sought in the Suit comprised de clarir.g the charge-

sheet dated 31.8.1981 and all actions t<::ken in pursuance 

thereof as illegal and malafide and either providing the 

plaintiff with a light job in consonance with medi ca 1 opi.nion 

or granting the plaintiff condition a 1 voluntary retirement. 

On the bosis of the above declaration, the 9laintiff prc:Jyed, 

no action be taken in pursuance of the charge-sheet dated 

31.8.1981 and he be provided with a light job vvith full pay 

to which he is entitled. 

4. In the· written statement the defendants r~futed 

the assertions of the plaintiff. The plaintiff, according 

to them, w0s appointed as a te::nporary cleaner in Loco Shed 

Sha:ngarh, Western Railway on 16.llel957. On 25.2.1962 he 

v1as designated as Mill 'Nri~;ht Khalasi. On 22.1$1964 he v.ras 

transferred as Mill ·nright Khalasi,Loco Shed, Kota. On 

17.4.1964 he was prom~t2d as M.~~itter and transferred to 
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SavJaimadhopur. On 26 .3. l 984 the plaintiff was transferred 

back to Loco Shed, Kota as M.W. Fitter. The defendants 

conceded the plaintiff's being sick and hospitalised in 

Bai~Hav Hosoital Kota 
.J. l ~ ' I> 

Being on the list of sicl: employees 

since 12.ll&lrqq the P. laintiff was sen+. to J · · ~ R 7 ~ - 2QJ lVoll am 

Hos pi ta 1, ~:'J 2stern Railway, Bombay. 'Nhen h'? c2me back to 

Kota, the Divisional I·:leclicc:l Offic2r, Kota on 22.11.1980 

'Nrote to Senior D .:·!\.E .(E), Kata (Annexure FLl) asking him 

if he could be put on light duty for three months ke2ping in 

view his 1Neak health. The latter repli2d on 26 .4.1980 

(Annexure R-2) regretting it. On return from Bombay the 

plaintiff remained on sick leave, obtained fitness certificate 

from D\10 Kota ::m 7 .9.1980 and joined duties. He ·,1orked upto 

9.9.1980. He remained on leo.ve betv:e:~n 10.9.1930 and 

18.9.1980. He again worked betNeen 19.9.1980 and 21.9.1980. 

He remained on leave betvveen 22.9.1980 and 28.9.1980. Since 

29.9.1930 he had been abs::mting himsel,f without leave. 

5. On the issue of voluntary r·:=::tirement the S.enior DME 

vide his letters dated 28 .10.1980 (f»nnexure R-4) and 17 .3.1981 

(Annexure .R-6) V·I:cote to the plaintiff in response to his 

applications dated 15.10 .. 1930 (i\nry?xure FL.3) and 10.3.1981 

(l\nnexure R-5) r2sp·2 cti ve ly that his re qu~:; st for vo luntury 

retirement being conditi0nal could not be acceded to. Vide 

letter dated 17 .10.1981 (Annexure R-S) the plaintiff vJas 

infornv::-d 1.iVith reference to his letter of 21.9.1981 (!---.nnexure 

R-7) that if he wanted voluntarily tci r<?tire from service, 

he should s ubrni t a fresh application '·Mi th out any con di tior:. 

The plaintiff vide his letter dated 5.11.1981 (i~nnexure R-9) 

regretted his inability to do so. 

6." AdvertinJ ]Jack t'o the charge-shec;t duted 31.3 .1981 

· t · dt'~t ·t"' ~ n""·.1.h""r l
01 1"'·-101 l defendants hC::Ve S D-ce no l '' i)::i ' -l L- - J.. c::~c , 

nor 

unconstitutional. On the other hand, the Suit 1N°s not 

-



- 5 -

maintainable for want ~f notice under Sect~on Qn of C o C ~ - '...,;'-.,/ ·- . . 
The matter was not justiceable. The Suit was pr~mature 

- • i D ;, ,, a s i:n e , .:-" • L 1 • On these 

plaadings the defendants prayed that the Suit be dismissed 

with costs. 

7. The plaintiff, or. 3 .3 .1917, after transfer of the 

Suit to the Tribunal submitted a rejoinder to the written 

st.::.t 1?ment stating that A Gil J J aJj iv an Ram Hos pi ta l, Bo·~nbay 

hcd written a letter dated 15.4.1980 (Annexure A_l). In 

this letter it w2s suggested that the plaintiff should 

avoid lifting of heavy weights and if it req•_iir:2d change of 

profess ion necessary a ctio'.l. could be ta ken at t\:e end of 

D!·:~O Kota. 1'b compliance was made thereof. On 5 .6 .1980 he 

v1rote to D ,R.,:v1., Kota (Ann·exure A-2). Th2 D JVl .E did not 

listen to D!vlO Kota e:s he was prejudicc~d with the plaintiff. 

CominJ to the D ~~.proceedings the plaintiff stated that 

the defendants wanted. to rem'.JV2 him fro:n service and 

therefore they had initiated the D~.R. proceedinJs. The 

defendants of£ered the copy of D.A.R~ proceedings to the 

plaintiff vide their letter do.t:::d 23.3.1932 but the plaintiff 

refused to to.ke the said copy because the ar;'.1exures \Vere 

very fc:dnt and illegible. He submitted this fc::.ct in "c"Jriting 

vide his letter dated 27.3.1982 (Annexure A-3). . -

8. The plaintiff has also stated that wh~le he ~ras 

consistently pu::suin:::; his request for allot1nent of U.~iht 

duties to him, he had applied for a privilege p~ss on 

14.4.1984. The requisite pass was not issuc::d to him on the 

ground that free pass cannot bo issued to a person ~ho has 

been re~oved from service vide order dated 23.3.1982. 

Thereon the plaintiff r2 q112sted the Senior D ;v~ .E., !(.,ta 

vide his letter dated 5 .6 .1984 (!\nne>:ur'2 P.-4) to supply the 

copy of the order of terc{':ination of s~ rvices but there has 

be~n no response. 
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9. The plaintiff/petitioner also submitted an 

application d2ted 2.5.1988 to the Tribunal for brh1']ing 

subseauent events/documents on record. The plaintiff was 

ordered to be removed fror71 service vide >lIP No .E/L/308/l/ 

1966 dated 23.3.1982. Co")y of NIP alongNith ·findings of 

r- 0 
L • • were served on the petitioner on 9.1.1988 vide D .HJt.. 

Kot2 letter No.E/L/308/1/1966 dated 8.1.1983 (.;nnexur~ A-s). 

Ther? were 19 enclosures to the NIP but copies of the 

r~cord h2d not yet been supplied to the plaintiff, so he 

had written his letter of 27.3.1982 (P.nnexure P.-3). 

lO. We have ;;iven our careful considerati'Jn to the 

;Jl~adinJS of the parties and the documents as also the 

C':mtent ions advanced by the learned counse 1 for the 

parties. 

ll. From the foregoing, it is evident th3t the NIP 

dated 23.3~1982 alongwith a copy of findings of the 20 

was served on the plaintiff. He ackn~efledged receipt of 

it on 27 .3 .1982 (Annexure A-3). He w2nted copies of 19 

enclosures but these 19 enclosurss were all v.;j_th the EO's 

findings and this was no stage far 

the request f0r having copies of those enclosures. ~xcept 

I\ 0, 3 for r.rinexure ;._ , it is very significant to note the 

plaintiff has not been 2ble to raise an accusing finger 

at the way the D /'· .R. proceedings were concluctec1.. SimlJly 

asserting that the actirm was a prod•.Jct of malafide or was 

illegal, can be of no avail. So the D.A.R, prscesdings 

could be taken as having been reJularly conducted but the 

punishment av1arded comprising remov2 l of the plaintiff 

from service is, on the very face of it, not com'nensurate 

with. the delinquency, particularly because of the plaintiff's 

request re gisterecl for granting him voluntary r:::tirement. 

Under what rule can a r:::quest for volunt-: ry retirement not 

~~--------------.......... . 
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be condi ti·Jnal has not be:::n shown by the defenclants/respon­

d9nts. Why the plaintiff/petitioner insisted on the condition 

of ;::riving him li:=!ht job or accedirq to his request for 

voluntary retirement also does not stand the test of reason 

2nd particularly so when he was clearly told tci submit an 

uncondi tiona 1 request. In so far as providing him a li ;iht 

job is concerned, the plaintiff/petitioner hes failed to 

cite any rule or order under which he could cleirn a light 

job on ~rounds of ill health; Taking all these f3ctors into 

consideretion, the punishment awarded to the plaintiff/ 

petitioner in the D j\ .R. proceedings comt)rising removal frc1m 

se:i::-vice is adjudged as grossly disproportionate to the 

delinquency and the punishment is therefore, substituted 

by the punishment of comp\..,llsory retir:?rnent on proportionate 

pension. The tJetiti·'.)ner 'Nill be ;Jiven a 11 consequential 

benefits arising out of this substitution 1.'lithin three r:10nths 

0£ today. 

12. The Transferred Applicati0n is disposed o~ accordinJly, 

leovin;; the pc. rti es to bear their own costs. 

C---°' . 
c __ ,,_. ' I/ I 

-.,__,_l~t---·· 
0 -----( G.C. SINGHVI ). 

ADMN. MEMBER. 

? ·-J--~ S?1 / 


