IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,JODHPUR BEMCH,JODHPUR.
( AT JAIPUR.)

ay 8, 1939,
T.A. No.2388/86 A
kY /A
SHRI L.J.TOKI ... Pleintiff/Patitioner,
shri J.K.Kzushik ... Counsel for Petitioner.
VERSUS
UNION OF INDIA & OTHERS ... Defendants/Respond 2nts,
Shri G,F,Soral «»» Counsel for Respondents,

THE HON'BLE SHRI BL.S.SZKHON, VIGCZ CinIzind,

Ul
.

THE HON'BLE S=RI G,C,SINGZVI, ADMN, METTER,

. . ~ . \ ~
the Tripunal by virtue of the operation of Section 29(1) of

the Administrative Tribunals Act, 1985, are s2t out in the

succ2a2ding paragrephs.,

2. The plaintiff, on li.l.lQéZ, filed a Civil Suit
(M0.35/1982) in the Court of learned lMunsif, Kote (North ).
The case of the plaintiff, as set out in the plzint, is
that he was appointed ss a Cleaner in the Jestern Rallway
on 15.11.1957 and was then oromoted as W Khalasi and

W Fitter In 1955 he was transferred to Kota., In 1973

Moo
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his category was changad and ne was oppolnLed as WAL Fitter,

i ints a2 ¢ i c bocl
Because of hard work the plalntiff devaloped & chronlc DoCK
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disease and got medical treatment. When his condition

: talised in T Divisional Railwa
deterinrated, he was hospita alisad in the Divisional Y

& ha was refarrm Jagjivan Rav
Hospital, Kota from where he was refarred to
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Hospital, Western Railway, Bombay. They wrote on 15.4.1930
to Divisionsl Medical Officer, Kota and he in tum wrote +o

Senior Divisionzl Mechenical Engineer, Kote recomaending

bty

ssignment Of light duties to the plaintiff on grourd of i1ll

QJ

health, The Senisx DM .2, did not respond ', The plaintiff

in May, 1980 wrote to Loco Foreman Kota séeking assignment

of light duties saying that with effect from May 20, 1930

ne had joined his duties but he was not in a2 position to

perform the duties, and as such he had avpolizd for 15 days

leave from 21.5,1930 to 4.5,19380, He submitted 2 sacond

letter deted 21.5.1980 seeking six months' leavs heiween

2980 & 21.11,1980. On 5,5,1980 the plaintiff wrote

Kota for assigning him a lizht job but did not

get any response . He was however, told thét no lsave was

due to him. On 15,10,1980 the plaintiff wrote through

proper channel to D M .E,(E),Kota requesting him for allotting

a light job to him and if allotment of light job was not
ssible, then he be granted voluntary retirement. He issued

reminder on 15.2.198l, Loco Foreman wrote on 1,11.1980

4]

with reference to the plaintiff's application dated 30,10,1930
saying that the J,1,2 (2) had not acceded to his request
vide his letter dated 30,10.1980. The plaintiff again wrote

letters on February 20, 1931 and July 20, 1931,

3. Despite all that has becn set out in the precsding

paragraph a charge-shect dated 31.8,1981 was issued to t

nlaintiff on the allegation that he had been absenting himself

4

unauthorisedly since 29,9,1980. The plaintiff hes assalled

the chargesheet interslia on the following grounds

(a) The plaintiff being & civil servant enjoys
the orotaction of the Constitution of India, No

D A R, procesdings can therefore be held against

him except under law,
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(b) The very besis of the charge-sheet was wrong,
(c) The chargesheet was against the principles of
natural justice,‘as the vlaintiff could notbe forcad
to serve when he had applied for voluntary ra2t
ment,

(d) It nas also to be seen whether the plaintiff
had to be absent because he wes compelled by his
officers to do so or he absented on his own,

(e) There was no question of holding any D ./ R,
proceeqings against the plaintiff as he was entitled
to seek voluntary retirement, Deniedl of granting

him voluntary retirement was itself illegal,

«2
o)

The plaintiff asserted that he was, thus, entitlad
either to a light job as recomnended, or voluntary rotirement,
A notice under Section 80 of the C,P.C., was issued by the
plaintiff to the G:neral Manager, Western Railway on 28.9,19381.
The reliefs sought in the Suit comprised declaring the charge-
sheet dated 31.8.1931 and ell actions taken in pursuance
thereof as illegal and malafide and either providing the
plaintiff with a light job in consonance w ith medical opinion
or grenting the plaintiff conditional voluntary retirement,

On +the bésis of the above declaration, the plaintiff préyed,
no action be teken in pursuance of the charge-sheet dated

31.3.1981 and he be provided with a light job with full pay

to which he is entitled,

4, In the written statement the defendents rafuted
the assertions of the plaintiff. The pleintiff, according
to them, was appointed as a temporary cleaner in LoCo Shed
Shamgarh, Western Railway on 14,11.,1957, On 25,2,1952 hé
was designated as Mill Wxright Knalasi., On 22.1.1964 he was
transferred as Mill #right Khelasi,lLoco Shed, Kota. On

17.4,1964 he was promotad as M i Fitter and transferred to
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Sawaimadhopur. On 25.8,1984 the plaintiff was transferred
back to Loco Shed, Kota as M)W, Fitter. The defendants
concedad the plaintiff's being sick and hospitalised in
Railway Hospital, Kota, Being on the list of sicl employees
since 12,11,1979 the plaintiff was sent to jagjivan Ram
Hospital, Yestern Railway, Bombay., #hen ha came hack to
{ota, the Divisional Medical Officear, Kota on 22,11,1980
wrote to Senior DM,E (E), Kota (Annexure R-1) asking him
if he could be put on light duty for three months ke=ping in

view his weak health, The laite

4
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replizd on 25.4,1980
(Annexure R-2) regretting it. On return from Bombay the
plaintiff remained on sick leave, obtained fitness certificate
from D¥O Kota on 7.9.1980 and joined duties. He worked upto
9,9.,1930, He remained on leave between 10.9.1930 and
13.9.,1980, He again worked between 19.9.1930 and 21.9.1930.
He remained on leave between 22,9.,1980 and 28.9.1930. Since

i

29,9.1930 he had been absenting himself without leave,

5. On the issue of voluntary ratirement the Senior DME
vide his letters dated 28,10.19380 (Annexure R-4) and 17.3.1981
(Annexure R-5) wrote to the plaintiff in response to his
apolications dated 15.10.1930 (Annexure R-3) and 10.3,1681
(Annexure R-5) raspectively that his request for voluntary
retirement being conditionel could not be ecceded to. Yide
letter dated 17.10.1981 (Annexure R-3) the plaintiff weas

£ 21,9,1981 (Annexurs

O

informed with reference to his letter
R-7) that if he wanted voluntarily to retirs from service,
he should subnmit a fresn application Wifiout any condition.
The plaintiff vide his letter dated 5,11.1981 (4nnexure RB-9)

regretted his inability to do so,.

: \ . . 5
6. Agverting back to the charge-shest dated 31.2.1981

. . e t1lane .
ne defendants heve stoted thet it was neither illegel, no

(__l¢
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anconstitutional., On the other nand, the Suit was not
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maintainable for want »f notice under Section 30 of C.,P,C,
The matter was not justiczable, The Suit was promature
as the DA R, proczedings had not been finzlised., ©On these

nl2adings the defendants preyed that the Suit be dismissed

with costs,

7. The plaintiff, on 3.3.1937, after trensfer of the

Suit to the Tribunal submitted a rejoinder to the written

w
i
o
rr
( U

ement stating that AGL1) Jezjivan Ram Hospital, Bombay

nad written a letter dated 15.4,1930 (Annexure £A.l). In

avoid lifting of heavy weights and if it requirsd change of
orofession necessary ection could be taken at the end of
Do Kota, No complianoe was made thereof, On 5.,5,1930 he
wrote to D.RM., Kota (Annexure A-2), Th2 DM.E did not
listen to DMO Kota &s he was prejudiced with the plaintiff.
Coming to the D AR, proceedings the plaintiff Stated that
the defendants wanted to remove him from service and
therefore they had initiated the D4 .R. proceedings., The
defendants offersd the copy of DA R, proceedings to the

laintiff vide their letter datad 23.3.1932 but the plaintiff

'O

refused to take the said copy because the annexurss were

very faint and illegible, He submitted this fact in writing

vide his letter deted 27,3.1982 (Annexure A-3),

8. The plaintiff has also stated thét while he vas
consistently pursuing his reguest for allotment of light

rivileg2 pass on

=]
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duties to him, he had applied for &

issued to him on the

@)
tJ

14.4,1984, The requisite péss was n

nerson who has

[e))

ground that frez pass cannot bo issued to
hean removad from service vide order dated 23.3,1932,

Thereon the plaintiff requasted the Senior DM.E,, Krta
vide his
copy of

ha no response,
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9. The pleintiff/petitioner also submitted an
application dated 2,5,1988 to the Tribunal for bringing
subsequent events/documents on record, The plaintiff was

ordered to be removed from service vide NIP No ,E/L/3038/1/

}_‘,

966 dated 23,3,1982. Copy of NIP alongwith findings of

()

13

.0, were serxved on the petitioner on $.,1,1988 vide U RM,

Kote letter No,E/L/308/1/1955 deted 8.1.1983 (Annexurs A-3),

[43]

EN

Ther> were 19 enclosures to the NIF but copiesz of the
cord hed not yet been supolied to the plaintif

hed written his letter of 27.3.1932 (Annexure A-3),

10. We have given our careful consideration to the
nl2adings of the parties and the documents as also the
contentions advanced by the learned counsel for the

parties,

11. From the foregoing, it is evident thzt the NIP

dated 23.23.1982 alongwith a copy of findings of the EO

th ntiff, He acknovledged receipt of

I_J .
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it on 27.3.1932 (Annexure A=3), He wented copies of 19

snclosures but these 19 enclosurss were all with the EQ's

findings end this was no stage for the plaintiff o register

the request for having copies of those enclosures. £xcept

for Annexure A-3, it is very significant to note the
laintiff has not been able to raise an accusing finger

at the way the D A R, proceedings were conducted, Simnly

asserting that the action was a product of mela

llegal, cen be of no avail, So the D% R, proecesdings

. . 4.
could be taken as having been regularly conducted but

ounishment awarded comprising removel of the plaintiff

from service is, on the very face of it, not commensurate

‘Nitﬁ “he delinquency, particularly because of the plaintiff’

request registered for grenting him voluntary rotiremant.

r -~ 3 - - KN
Under what rule can a roquest for voluntory retirement not
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be conditional has not beesn shown by the defendants/re
dents, Why the pleintiff/petitioner insisted on the condition
of giving him licht job or acceding to his request for
voluntary retirement also does not stand the test of reason
and perticularly sc when he was clearly told to submit an
unconditional request. In so far as providing him a light
job is concerned, the plaintiff/petitioner hes feiled to
cite any rule or order under which he could cleim a light
job on grounds of ill health, Teking all these factors into
consideration, the nunishment awarded to the plaintiff/
petitioner in the D AR, vroceedings comprising removal from
service is adjudged as grossly dispreoportionate to the
delinquency and the punishment is thereiore, substituted
by the punishment of compulsory retirsment on proportionate
pénsion. The petitioner will be given all consequential

benefits arising out of this substitution within three months

of today,

12, The Transferred Application is disposed of accordingly,

leaving the parties to bear their own costs,
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