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(9) T.A. No •. 634/86 

Mangi Lal 

versus 

Union of India & others 

Shri M:.R. Calla 

Shri R.N. Mathur 

••• Petitioner. 

••• Respondents • 

counse 1 for the Petitioners 

Counsel for the Respondents 

THE: HON 1 BLE SHR I· KAU:..HAL KUMAR 

THJ:: HON' EU SHRI S.R. SP.GAA 

S.R. S.AGAA 

The petitioners Tara Chand-B, Hangi Lal, Inder 

Singh, Gajanand-H, Hari Shankar, Sudesh Kumar, ~"'iakhan Lal, 

Mooli Lal-G & Rosh~n Lal-N all railway servants were 

initially appointed as Cleaners in the Western Railway. The 

seniority list was prepared in the year 1963. It was b~sed 

on the merit order assigned to the candidates ~ the 

selection. held. As a result of a decree of Civil Court 
who" were similarly placed as 

the seni'::lrity of Harbha"jan ;:;ingh and Nawal S.ingr.[ petitiofi~ 
was 

/changed. They were assigned seniority on the basis of~ 
their 

d~tef of/ appointment. The petiti'::lners individually represented 

for their seniority on the basis of the date of their 

appointment in accordance with the m:;ndate of the said 

decree. The ·petitioner~ request was not accepted by the 

Railway Authorities .The peth:ioners, therefore, individually 

filed writ petitions in the Rajasthan High Court at Jaipur. 

The Writ petitions filed by Tara Chand, Mangi Lal, Inder 

Singh, Gajanand-H, Hari S.hanker, Suresh Kumar, Hakhan Lal,Q 

Mooli Lal-G and Roshan Lal-N were registered as writ Petiti-

ons Nos. 2210/83,· 1587/84,2205/83,1524/84,1734/84,1525/84, 

1523/84,2212/83 and 2211/83 respectively. After establishment 

of the Bench of the Central Administrative Tribunal at 

Jodhpur, all the said writs were transferred to this 

~'-
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Tribunal and the same have been registe·red as T·.A. Nos. 

575/86,634/86,574/86,631/86,662/86, 632/86, 630/86,577/86 and 

576/86 respectively. 

all 
2. As. the questions of facts and law involved in/these 

petitions are almost common, all these TAs have been taken 

up together for disposal ~ oomn~n judgment with the consent 

of the parties• counsel. 

3. Briefly stated the facts are .that the petitioners were 

initially appointed as Cleaners in the western Railway.They 

were promoted to officiate on the post of Second Fire man; then 

to officiate as Fireman Grode B and then on the post of Diesel 

Assi~tont on res~ective dctes sh?wn in the Chart given below: 

.Sl. Name of the Dote of Dote of No. petitioners appoint- appoint 
ment on ment on 
the post the post 
of of Second 
Cleaner. Fireman 

1. Tara Chand-B 29.1.57 8.5.63 

2. Mangi Lal 23.11.57 26.11.65 

3. Inder Singh 24.11.57 Jan~,·54 

4. Gajanand 24.11.57 24.11.65 

5. Har i Shankar 24.11.57 14.10.63 

6. Sudesh Kumar 25.11.57 7.8.64 

7. Makhan Lal 19.12.57 24.11.62 

8. Moo1i Lal-B 4.1.58 (Dcte not, 
mentioned 
in the 
petition) 

9. Roshan Lal-M 22.1.58 Jan. 64 

D<>te of 
appointment 
on the post 

of 
F.ireman 
Grade-B 

18.5.74 

30.5.74 

18.5. 74 

25.2.76 

28.12. 73 

15.5. 74 

15.5. 74 

18.5.74 

18.5.74 

Date of 
appointment 
on the post 

of 
Diesel 

hssistant 

7.3.87 

23.4.79 

7.3. 78 

July 79 

7.3.78 

1.10. 78 

23.4.79 

7.3.78 

7.3.78 

-·-·---.-.-.-.-.---.-.-·-·-·---.-.-.-·-·-·-·-·-·-·-·-·-·-·-
~ti~~-the pe~!_~ioners in seniority list of 1963 

Sl. Name of the Position which should have been 
No. Petitioner. Position on the basis of date of appointment. 

1 • Tara Chand-B 318 

2. Mangi Lal 551 

between 129(Kailash Chand 13.1.57 
and 130(Daulat Ram 6.5 .57) 

between 401 (Kailash Chand 13.1.57) 
and 130(Daulat Ram 6.5.57) 
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507 ijetween 401 
\Gopal Singh 16.11.57) and 402 
(Nand Lal-M 12 .12 .s 7) 

4. Gajanand 570 ---do---

5. Hari Shankar 488 ---do---

6. Sudssh Kumar 526 ---do-'--

7. Makhan Lal 556 Between 402 
(Nand Lal-M 12 .12 .57) and 403 

(Mahendra Singh 15.2 .58) 
B. Mool Lal-B 563 - -do---

9. Roshan Lal-M 512 ---do---

-.-.-.-.-.-.-.-·-·-·-·-·-·-·-·-·-·-~---·-·-·-·---.-.-·-·-

Sl. 

No. 

Details regarding positi~nof the employees mentioned 

in third c:nlfurtn of the above C!.art .. 

Name of the employee 
mentioned in the 
third colum;~ o.~ "!:!1e 
;>receding ch"'rt 

Dcte of 
a"pointrrent 

------------

POSit ion assigned 
in the seniority 
list of 963 

-----------------
1.. Kailash Chand 13.1.57 .1!29 

2 • [;aulat Ram 6.5.57 !30 

3. Gopal ::0. ingh 16.11 .57 401 

4. ~'i!nd Lal 12 .12 .57 40.2 

5. Mahendra Singh 15 .• 2 .58 403 

..,..-. -.- .-. -.--.-. -.- ·-·-.-. -.- ·-·-1;·· th;·- .-.- .... -.- .-.-. -.- .-
3 • It hes been alleged th<. tjselection which was held 

in the yecr 1973 for the post of ii irell'IQn Grade-A, sarva Shr i 

Gurdayal ~ingh and Trilok Nath, persons junior to the 

petitioners,\¥-ere selected. They were shown et positi·~ff 407 

a.nd 422 respectively, as against higher position claimed by 

the petitione~s. The details about both Shri Gurdayal Singh 

as well as Shri Trilok Nath are given below: 

1. Jn 5.10.1968 they became Fireman-B in the grade 

100-130 and in the promotion order their names appear 

at serial No. 57 and 67 res~ectively(hnnexure -2). 

2. on 2.12.1975 they became ~hunter -A in grade 290-400. 

3. On 2 7.9.1978 the) became Driver Grade C in grade 

330-560. 

-~~ 
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4. It has next been alleged that in the Livisional 

Seniority List of Fireman-C as on 1.7.1966 and Divisional 

.seniority List of Fireman.Grade-B as on 2 .11.1977, .:>arva Shri 

Gurdaya 1 Singh and Tr ilok Nath, though juniors, were a l~ays 

shown higher in the seniority list, as a result of original 

error. Had the correct seniority been assigned to the 

petiti::mers, the}· would have been prorroted in preference to tre 

said Shri Gurdayal Singh and Shri Trilok Nath. The date of 

appointment of Shri Gurdajal Singh is 25.1.1958 and his name 

appears at ~ l. No. 407 and that date of appointment aE Shri 

Trilok Nath".is· 3L1.1958 and his name appears at Sl. i"o. 421. 

Had the petitioners been promoted t.::J t.he post of ? irernan Grade-B 

ip preference to the said Gurdc:yal Sing)-, arti Trilok Nath, they 

would have be,c;;n s~l.:;cted c.s Fireman Gracie-A in the yea;: 1973 

and could have been S.huntei -A in 1975 and Driver Gr ... da-C 

in 1978. l-c has further be.o:;n alleged th<=-t Earbbajan ~ .ngl·, 

Diesel Assistant and clawal Singh, Diesel Assistant, conte.ted 

for thair seniority according to the dates of their appointments 

as cleaners in a civil suit in the court of c~vil Judge .::lass I 

Guna ~.P. and obtc:ined a deere~ in accordance therewith. 

·5. when tt: is decree of C .i.vil Judge ceme up in ~ executior 
thEo-

appeal before/Adcitional District Judge, Guna(M.P.), it was 

held by that court t.hat Shr.i. Harbhajan 3ins;h ·.va= entitled to Xi 

the assignment of seniority between the names of Shr.i. Nand Lal 

appearing c.t sl. No. 402 and .Shri H<>hendrw Singh ~ppearing at 

;.,l. t•o. 403 on the basis of sr.r·.i. Harbhajan Singh's date of 

appointment as 22.1.1958 because the dc.te of appointment of 

Shri Hand Lal was 12.12.1957 and thct of i.. hri Jvlahendra Singh 

wc.s 15.1.1958. Similorly :..hri i•a·v1al :..ingh was ordered to be 

sJ!uown between the names of 5hri !';an Singh at Sl. No. 582 

and ~hri Kalji Bhai at Sl. No. 583 on the basis of Nawal 

Sing!"l's date ::Jf ap,:;ointment as 14.11.1958 because shri 

YJ.O.hendra Singh's dote of ap.f.'Ointment v1as 31.10.1958 aJmd that 

of Shri Kalji Bhai wos 21.6.1959. Thus there was specific 

direct.i.:m to assign higher seniority to Shri Harbhc.jc;n Singh 

and Na"'cl Singh on the basis of their dates of appointmento 

~\_ 
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6. On the basis of the aforesaid decision of the Civil 

Collrt the petit.ioners gave a registered notice through their 

counsel to the General Manager, western Rcilway,Divisional 

Railway Manager,western Railway, Kota end Senior Divisional 

Mechanical Engineer,western Railway, Kota requesting them 

to a.os ign the correct seniority to the petitioners and 

promote them with retrospective efiect from the date, their 

juniors were prorroted alongwith all consequential benefits. 

The said authority did not reply to the notice. 

7. Aggrieved from the inacti.Jn of the said authorities 

wi.o are no;; respondents, the petitioners preferred the 

afore ··mentionea writ petitions in the High Court for seniority 

on the bcsis oi' the date of appointment with c.ll conse:quential 

benefits including prom:.>tions with retrospecti.ve effect. 

8. In T.J... No. 575/86( writ PetcU.on £;;.:J. 2210/83) filed 

by the petitioner Tara Chand, T.J... Jio. 632/86(\'irit Petition 

No. 1525/84) filed by the petit.ioner ;;u;desh Kurrc.r and T.l .• 

No. 630/86 (Writ petition No. 1523/84) filed by the petitioner 

ll.akhc.n Lal," -va·itten statements have been filed by the 

respondents. No written Stc;tement has been filed in the 

remain in;:; TAs. 

9. .i->dmittin.g the fact that .the petitioner Tara Chand w.as 

initially Clppointed as a temporary Cleaner by order dated 

24.1.i957,thc:~ have mainly contended th<>t though he w~s 

promoted to off iciote on the post of second F irer<En in 1963, 

he wa, medical::}:' declc;red unfit for that post in the year 

1966 and was ac~ordingly given the alternate post of 

Harker. Subsequently the petitioner vide his applicC!tion 

dated 25.2.1972 requested that he might be re-absorbed as 

Second .Fireman and he was willing to accept seniority under 

the extant Rules. Accordingly the petitioner was re-absorbed 

as ::.econd Firen!:in by order dated 12 .4.1974 an:J given seniority 
I 

between Nathu Lal-M and Hoham;,Q.d Hanib-A, below all confirr<ed ! 
I 

Second Firemen on that dote urder the extant rules. According 

to rules, he "'as given due seniority after hi.s re-absorpti:Jn a~ 

'~-
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Se.::olld Fireman in 1974 and ~he was promoted as .Fireman 

Grade-S by order dated 18.5.1974. 

10. txcept as indicated above, identiO'Il defence has been 

taken by the respondents in all the said thiee T~ Nos.575/86, 

630/86 and 632/86. The respondents have contended that the 

senioritY list, referred t~y the petitioners was publ.ished 

in the year 1963 i.e. more than two decades back and was 

circulated to all concerned affording the opportunity to 

submit re~resentation if any, against the said seniority list 

within one llOnth- The petitioners did not avail of that 

opportunity and therefore, they are estepped from assailing 

the af~resaid seniority list at such a late stage. However, 

the seniority issued is based on the merit order in terms 

of the Note-2 below para -604 (D) of the EstabliShment l·lanual. 

The allegations of the petitioners th~t they were seniors 

and the persons junior to them had been assigned higher 

. positicn in the seniority list was wrong. It ,has further been 

contended that the de cis ion of the. COLU"t of t.he Civil Judge, 
a 

Guna, is notjpreced·e:Jt an:l that the petitioners ·have no 

right to claim any benefit of seniority on the basis of the 

said judgment. The petitions c:.re, therefore, liable to be 

dismissed. 

11. we have heetrd the arguments of learned counsel for 

the parties and have gone through the recvrd. 

12. Although no specific plea re.garding non-joinder of 

necessary parties has been taken by the respondents, the 

learned counsel for the respondents has argued that the 

reliefs prayed for by the petitioners, if granted, will 

directly affect Gurdayal Singh, Trilok Nath, Kailash Chand 

and others. They b:lve not been impleaded. The TAS (Writ 

Petitions) are not, therefore, maintainable for non-joinder 

of necessary parties. 

13. we have given considerable thought to the arguments 

of the learned counsel for the respondents. The question as 

to· who are necessary party or parties will depend on the 

~· 

·? 
/i;; ... s 

' ' 
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nature of the case and the nature of the relief claimed. 

In this connection ·A.I.1'. 1963 s.c. 786, Udit Narain Singh 

vs. Board of Revenue may be referred.The Supreme Court 

observed: 

~The necessary party is one without whom no order 

can be made effectively, the proper party is one 

in whose absence an ef~ective order can be made but 

whose presence is necessary for complete and final 

decision ~n the question involved in tre procee:5 ings ." 

14. hccoraing to the principle of law as laid do·,.lr. by 

the 6u;;>rem,. Court in the case of Ucit l~arain 6ingh impleadment 

of c, p<-rty is necessary only if no order cc,n be me:de e£::::=-:::t.ive-

ly in his ebsencE.. 

1!:.. The que•;ti~n as to who c;re necesscry ,:··c rti2" \:<:s 

considered and decided by the J::rnakulam Bench o:: the Tribunal 

in T.s. Gopi and o~hers vs. Dep~ty Collector of Customs and 

others. (full Bench judgment of Centrel ;-.dministr<:ti·,re 

Tribunal 1986-1989 pc,ge 341). Tl~e full Bench of the Tribunal 

ob:.ervec .:s under: 

~~~~~- .. It must be borne in mind th<.t the ultimcte or 
1. .... / ) -~· originc.l employer (u.o. I) is e necessary pcrty 
r~r· 1 \~ where the impugned order hcs been po.s~:ed by a servant 
It;( · )~~:- of the union of India in p..1rsuance of a gener<:.l 
·\~( )~i instruction or di:ection issued by any i·iinistry or 
~~\.. ...~~·1/ D-:.,.artment of the Government of Indic and the validity 
''·~'- ~~-/.1 of the .:.nstructi m is ouestioned. The same v1ould be 

'"un se~c~~:\~ .. / the positi.Jn v!here tht; · om"r impugned has a wide 
repercussion e.g. on the other employees in the same 
department, cadre, etc, but working in other units, 
regions where other functionaries also enjoy the 
delegated powers at employer like the General Manager 
of regional Raih1ays. 1-.n order fixing seniority in 
one region/cadre t112y have effect not merely on the 
applicant but also on many other persons within o.nd 
outside the region/cadre. lf the order is quashed 

~. 

or rrodifieci on ce~"tain principles or interpretation, ..-) ~~ 
others in the seclivn, cadre or de;Jartment m:;y also .I'\, \tt_ 
be affected directly or constructively, some favourably 
and some unfavourably. It is the interest of the 
lc.tter that has to be kept in mind in a case of 
fixation of seniority. In effect, where th<= fin;:;l 
order of the Tribunal is likely to affect persons 
oth~r than the ap~licact OL ap~licc:nts, the 
impleadment of the ultimate/original employer will 
be necessary." 
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16. In the cc,se before us the petitioneiS hc.v: claimed 

sen ... o:- ity on the bes is of the date of their appointment 

wherc;,s the respondents have cont.ended thc;t the seniority 

issued in 1963 was strictly bc:sed on the merit order assignee 

to the cc.ndidotes. The: questi:m is whether the railway 

auti.Orities should adopt the policy to assign seniority 

to the petit .• oners on· the basis of the detes of their ap:;,oint-

ment or they should assign seniority to the}ll on the merit or-1er 
·general 

The question subst<.:ntially relates to / policy :in accordance 
with lc.w. In 

f.vie~J of this, tho;.Jgh the perties ·referred to by the le.;rned 

co..:nsE:l for the ro=:sporidents might be affected by change of 

s.::n~ority of the petitio;;er~. they ore not n,;cessc,ry pcrties. 

17. In this conr:ectbn ; .• I.:::.. 1974 ~upreme Court 1755 

t!.t. Gene rcl rv.ane:g::r, Southern Centre 1 Rc.ih;ay vs. AV .f{. 

;;:, iddhcnti~~~~ ~y be referred. Th: ;;:, uprerre 

Court o~se::rved c.::: under: 

"h'll-:re the vc.lidity of policy decLion~ of the 
.~&iHvY Boord reg:1la't.ing seniority of Railwc.:y staff 
wc,s chcllenged Gn the ground of tteir being violative 
of J . .!:"ts 14 and 16 of the Constitution, <md the relief 
is clc.im:=d only agcinst the Roih1ay, it is sufficient 
if the «.aihc,y was impleaded anc non·-joinder of the 
employees lix:ely to be <.,ffect-d by t.he decision in 
the co.:..;e is not fc;tal to the \-lrit Petition .Those 
·empl-oyees were at the most proper pc.rties but not 
necessc.r~· partie·s ." 

In J iew of the c.bove the oth~r employees whose seniority 

mig t be c.ffecteci by chang-~ of seniority of the petit.i.oners 

could be proper parties. Their non-impleadment car.-not lbe 

fctcl. 

18o Now, 1·1e turn tQ t.he question of delcy and laches 

"on tl e 0·;;, rt of the pet~t.ioners in filing writ petitions 

before the !-iigh Court of Rajasthan. It m3Y be st.c;t.eci that 

no l.:.mitati::m period is prescribed for filing v;rit petitions 

if! the High court for redressal of grievances. HOv.'ever, the 
done within 

same -hould b.:: !L -:;asonc:,ble time. 

19. 1-;hile dealing with the question of long un-explained 
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delay in filing petitions in the dispute about interse 

seniority in G.P. oaval vs. Chief Secretary, Government of U.P. 

( hiK 1984 s.c. 152 7) the Supreme Co~rt held as under: 

"A grievance was l!bde that the petiti:mers have moved 
this court after a long unexplc.inecl delay and the 
Court shJuld not orant any relief to them. It was 
pointed out that the prov~sional seniority list was 
drcwn up on l'icrch 22nd, 1971 and the petitions have 
been filed in.the yecr 1983. The res~ondents therefore, 
submitted that the court should throw out the 
petitions on the gr.:>und of delay, laches and 
acquiescence. It was said that pro~tions granted 
on the basis of impugned seniority list were not 
questioned by the petitioners end they have aoquies~ed 
into it. \"/e are not disposee to accede tothis 
re~uest bccc.use respondents 1 to 3 hove not finclised 
the seniority list for a period of rn.:>re the:.n 12 years 
e;_ncJ e..:e operc:ting the Sc!rE for further prorn.:>ti.:>n 
to the utter disadvc:nt~ge of the petitioners. 
petitioners want on r.aking representations after 
representations which did not yield any res~onse, 
reply or relief. Coupleci ~1itr. this is ths fc:ct that 
the petitioners belong to the· l.:>wer echelons of 
service and it is not difficult to visuc.lise thc.t they 
i!l3Y find it extrem1ly difficult to rush to the court 
Therefore, ,h[, contenti:m must be rejected." 

20. In ,,run .Ku;nc:r Chatterjee v" . .:.outh £;::;,tern ?..cih1cYS 

(.L_:::.-_ 1985 S.C. 481) the petition wc:s dismis-ed by the: High 

Court on the ground of inordinc.te delc:y. The Supre:ne court 

held th;..t there wc:s no justificc:.tion in depriving the 

petitioner of biS legitimate rights •••• " 

21. In Ram Chandra Shankar Deodhar and others vs. The 

::.tate of 1-iaharc:shtra and others (A:8. 1974 oC 259) the O:.uprr:me 

court observed: 

"The rule wJ-.ich sc.ys that c Co"..lrt may not inquire 
into belatecd or stale cl~irns is not a rule of 1a1~ but 
a rllle of practice bc:sed on sound and proper exercise 
of discretion, and there is no inviolable rule that 
whenever there is dela:y the Court must nece~sarily 
refuse to entertain the petition. The cr'..lesti.)n is one 
of Xk£ discr.:tion to be foll01-1ed on the facts of 
ecch case .n 

In the cc.se before us, it hc:s bee_J alleged that the ") 

. ' 
dc:te of appointment of one Shri J-iarbhajan L,in~ on the post 

of Cleaner was 22.1.1958 and the date of appointment of shri 

t~aval Singh on thc.t post was 14.11.1958.Both obtained a decree 

de: ted 3.12.1977 from the Civil Court for a:signing them 

senior,ity according to their d;:.te of appointment as Cleaner 
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hccordingly, Shri Harbhajan Singh was assignee seniority 

between the na.nes of ::.hri Nand Lal appearing at serial No. 

402 and Sl':ri !'iahendrc. Si:lgh ap;)earing at aerial No. 403, 

because the date of appointment of shri Nand Lal was 12.12 .57.~ 

and that of Shri hahendra Singh was 15.1.1958. Ehri Naval Singl 

was assigned seniority betweer-, the names of Shri Ma.~n Singh 

at seric;l No. 582 and ;.hri Kalj i Bhai at serial No. 583 on 

the bosis of Naval Singh's date of appointment as 14.11.1958 

because .3hri Man ~ingh's dcte of appointment was 31.10.1958 

one. thc.:t of Shri Kc.lji Bt:ci's L~c..te of c..ppoint~ent wes 21.6.59. 

23. vie hc:ve considered the s.c..id o.lJege:tions of tr.c· 

petit.i:>ner~,. ThE db;:)·.;e fccts clec.rly indict..te that 

He:rbhc.j<..n ;;.ingh and Shri l~cv<:::l Singh hcd been css.igned 

senlori.t,/ in CJinplic.r:ce lviU, c.he s<sid decre:e dcte·d 3.12.1977 

2~. It hES ne>:t bee~ ~lleg~d on beh~lf of the petiti8ne~s 

thet when the pet:iti.oners cu,;;c t.o kno\·o c..bout the scid decree 

pGsseC by c. Ci"v il co~J.rt in fL:vour of 0hr i He::-bhc:j2n .:;ingh 

i:nd Shri i~ovcl ~ ir1g'h t:nd tl-:ct ..:..n complicnce of thct decree 

both of tbcrn wel-e ess.ignad seniority on the basis of dc.te of 

their appointment, they Served a demand notice on the 

respond~nts in October, 1983 whereby they requested the 

res:J::md:,nc.s to accord s.imil<·r trectment t.o t.he petitioners 

o.s hod b::<=n given by them to O:.hri Hc:rb~,ajo.n Si.,gh by 

assigning seniority to tl'K,m o.ccording to their res,::-ective 

initic.l dat~s :Jf o?pointments with ell cons~c,Jentio.l benefits 

;.;ith reg~.rd to further p!O!TDtio?\ etc .• The petitioners did not 

receive c:ny re;,>ly from the r _s~_·.;:mdent.s. They therefore, 

filed the cforesa.id writ P\:'titions in the Rajc:stho.n Eigh 

CoJrt in th~ear 1983-1984. 

25. The above will show that the cause of c:ction for 

rectificc,tion of error, if any, in the seniority list first 

arose in 1963 and thereafter in 1977 or 1978 v;hen Shri 

Harbhc:jan 5ingh and Nawc.l Sir.gh v-·ere assigno:,d seniority on. 

;) 
ll 
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the basis of their dates of appointment and lastly when the 

demand notice of the petitioners was not replied ·.':z by the 

res._Jondents. The i·;rit petitions appear to have be"n filed 

within one year of the said demand notice of the petitioners. 

In vie;; of these s·uccessive facts and circumstances, the 

;-;.::it Petitions cannot be said to he.ve been filed in the 

Rajasthan High Court with inordinate delay. The above makes 

it quite .clear that there is no such d12lay or laches on 

ths p<>rt of thepetit.-oners so as to refu-e to consider their 

petitions <...nd oe_-,r2.\'C the:-:1 of their legitim::.te rights. 

The T.:...s can .. ot therefore be thrown out on the ground of. 

del<...y or any laches. 

26. !Jow, 'viE exc3,ine the ccse of the petitioners on 

merits. Vie v.•ill first deol with writ p(:tition No. 2210/1983 

receiv"'ci in the Tribur.<-1 by t_an:sfer and registered as 

'l'.h. NO• 575/86 

2 7. J.,ccordin·; to the ellegc. tions of th<= petitioner, 

Western i-lcilwc.y with effect from 29.1.1:157. The rEOs;:.,onde~'ts 

hc.ve, however, disclosed the date of appointment e.s 24.1.1957 

as temp::>rary cleaner. The pet:.:.t.io,1:=r h::.s alleged that he was 

pro:r.otaC:. to of ~iciatc on -~he post ::> f "-<2Cond F irem:: n in ''•cY, 

1963 and then c:s Firem.::.n Grc.• c 3 in '·1C.:O' 1974 and then a.; 

Diese:!. i-.ssistcnt in >larch 1978 .According t::> him he should 

heve bc.en assign,2ci senio;:-i.t_:; between serial Nos. 129 and 130 

on th.: b<o.sis of his d<ote of op_point!TEnt. This position has 

be2n challengE:d by the r-.:s~-·nc2r.t:::. They have contended 

that the petitioner' was medically declared unfit for the,-; 

post of D;;,C:J:1d ? :Lrerr-.an in the year 1966 and he was accordingly 

given the alternate post of Harker • .subsequently, the 

pe-cition,~r. vide his c(J._Jlici',ti.Jn dated 25.2.1972 (Annexure R-1) 

requested thct he may be re-abS':lrbed cs S.ec::>nd Fireman and 

he w2s wi.llin; to accept seniority under the extant .:·ules. 

J..cc-.Jrdin-;:ly, the petitioner wc.s re-cbsorbed as :::.econd Firerr..-n 1:: 
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by order dated 12.4.1974 and given the ~eniority below 

ell confirmed second Firemen on that date .under the extant 

. d 
~~les. Intimation t·::> this effect was also commun~ce:tt:: to 

the petitioner vide office order dc.teo 17.6.1974(;,nnexure R-2) 

28. The petition~r does not appear to have repelled the 

ab:>ve contention by filing any rejoinder. It is manifestly 

cle~r from the above facts and the documentary evidence 

t:b.c.t the petj_ti::>ner <:cce;:ted th<:t pos iti.:m c:t his own c:ccord. 

11 ~Z::-liorit}'· ~£ rciJ\·:c"l' servant:.: tre.nsferreci ct tht2:ir ov1n 

rco::;Llest fro:n on: railway t.:cr. )th,.r sh<.>'-lld Jx; cllott<::c below 

thc..t of: th-_ existin~ co:1fi.r.neC enG off:ic.i~tin~ rcil\·,·<...y 

or length of of:iicic..ting ~ervice of the trc.:nsfcrl.~ed rc.f..l·.~·cy 

ser-Jc..nts ;• 

as o>econd Fireman on his O\·m rE=que~·t., c,nd willingness to 

accept seniority under the -e>:t<nt rules, he wc.s given 

seniorit-y bel::>·,: cL:. con firma ::..econd ~"L:-emen on u-,<t det.e. 

This we. s done in eccord<:.nce with rules and v1ith the com;ent 

of tr.e petiti.oner. He ecce,)te.:; c; p.:>st on his own volition 

e:,d now c<mnot turn beck so as to clc.im hi£her rank or 

seniority. 

1.:'he pos iti.:>n of Tc,l.-c. Chund i~ tl-;erefor·e, C ifferent 

from the positi.:m of S/~hri Harbhajc:on Sin<]h and Naval ~ingh 

a fore so id. He cc.nnot. be equated with t.he;,-, in respect of· 

assignment of seniority on the basis of his dc.tc of appoint-

ment. T.A.No. 575/86 is th<::r::efore lio.ble to he disr:1issecL 

32. AS regards the re:nciping petitions, it is an admitted 

f~.ct between the "Jc.rties th,t. Shri l-icrbhc.jan ... ingh wLo w:s elso 

appointed as Cl~aner, wc:s cssigned senior.i.ty on the bcsis of 

9 (') I _J 
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his date of appointment in pursuance of declaration by 

Civil Court. Similarly Shri Naval Singh who was also 

appoi11ted initially as a Cleaner, was assigned seniority 

on the basis of his date of appointment in compliance with 

the decree of the Civil Court. It will appear from the 

seniority list of 1963 that the name of Shri Harbhajan Singh 

has been shown in Annexure -1 of paper book of T.A. NO. 630/86 

at serial No. 556. He was assigned seniority between serial 

No. 402 and 403 on the basis of h.iz date of appointment as 

22.1.1958. on the same analogy the petitioners have claimej 

senio~ity over Shri Gurd<:yal Singh c,nd Trilok Ncth,who were 

jW1i.ors to the petitioners <:nd 1.:ere sho•m at higher places 

in the seniority list pi;epared in 1963. The serial numh:rs 

at which thE:· petitioners have been pl<:cec in the seniority 

list of 1963, i~::ve been 9.:.ven in the char'!: given heretofore. 

33. The res;J:>ndents h~v.::: dei".ie~ the clui .... :~i thz 

pet.itix,ers C,)ntending t.hct "th-: de .. is ion of tr.e court of 

Civil Judge, Gu11a is neither e precedent, nor i~ binding upon 

this co>.1rt and the petiti.:mers h<.ve no right to claim any 

bene=it of seniority on the basis of the aforascid j;Jdgment. 

34. In this connection an unreported dec-~ion daten 

16.1.1979 of the Rajasthan high Court in Ranjit Sing}: vs. 
While 

State of Ra~usthan mcy be referred. -/- following the 
~n 

dac.:.sion of -t.e Hon'ble ::.upreme Court/K.I. shepherd vs. 

Union of India (Aik 1988 S..c. 686) the High court obs"'rved 

as under; 

"The Supreme Court has ·in clear terms emphasised that ' 

all the persons who ~re similarly situcte should be 

given the benefit of the orders of the co;Jrt and the 

same principle should a,:ply to decide their cases 

irrespective bf the feet whether they have approached 

the court or not. There is no justificc.tiJn to p~~alise 

them for not having Litigc.ted. If they are slilmilarly 

situate, they are also entitled to the same benefits 

as others, who had <.gitated the loatters in the courts." 

.J T. 
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. 35. It is amply clear that the petitioner~ andother persons 

named as Gurdayal Singh, Trilok Nath, Barbhajan Singh and 

Nawal [;, ingh were initially appointed as Cleaners. The 

senior-ity list of those who were initially appointed as 

Cleane~s, was drawn up in 1963. Since the said Harbhajan s~,gh 

and Naval Singh were assigned seniority on the basis of 

their appointments as a result of Civil court decree, the 

petitioners, who are similarly situated, should be ·given the 

benefit of the orders of the Civil court and the same principle 

should ap,·lY to decide th-sir seniority ir:;:-espective of the 

fact whether they have appro~ched the court or not. 

In this connection 1975 ( 1) .:iL.' Amrit Lal vs .Collector 

of centr·al Excise, Delhi (S.c.) l53, may be referred. The 

.;;upreme Court observed: 

"·.;h,;n c. c1t.i.:en ag~riF.vec by tile ccti:m of Government 

De.)crt:n::r-.t hcs ap_t->roo.ched L.i'"'.e coJrt C:J.r~C obt.cimd a 

declc..::-ation of luvi in tis fcvour, otr;ers in like 

circ~mstances, should be able t8 rely on the sense 

of responsibility of the departm•'·nt. concerned and 

to accept that they will bz given thebenefi~ of this 

declaration without the need to take their grievance 

to conrt.'' 

36. The principle of law as laid down by theHon' ble .;;u._)reme 

Court in the aforesaid cases leavJi no do~bt in our minds as 

tv the entitlement of the petitioners fo.::: the same benefits 

which have been given to Hc.rbhajan Singh and 1\aval Singh 

in pursuc.nce of Civil Court decree. 

37. The learned counsel for the respondents has vehemently 

argued th;:,t the seniority of the petitioners w.:,s dr"'1·m in 

accordance with the extant rules and therefore, their seniority 

cannot be changed. He has placed reliance on rule 303 of the 

Indian Railway Establishment Manual which is reproduced below: 

lL 
I 
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''(a) Candidates who are sent for initial training to 

troining schools will rank in seniority in the relevant 
grade in the order of nerit obtained at the examination 
held at the end of the training period before being 
posted again working posts." · 

(b) candidates who do not have to undergo any 
training the seniority should be determined on 
the basis of the merit order assigned by the Railway 
service commissiorior other recruiting authority."' 

A perusal of the rule will show that it is applicc.ble 

to those employees who are recru.ited c:.t one time for one 

and the same grade or cQore. It does not ·say anything about 

the panels drawn at different poin~ of time. A perusal of 

the ~eniority list of 1963 (J..nnexure 1) of T.A. No. 630/86 

will show thot the seniority had been dravm for the panels 
onv.'ar:ds. 

formed fro:n 1.8 .1956/·r•his seniority list wc,s prepared in 

October, 1963. It follows from this that the seniority 1v<:.S 

drc:v;n for V<-.r: .i )...1.:' pc::nels formed at difierent point of times 

L·.):n 1.5.1956 to 0ct:)ber 1953 • .i:t. is c.l:so clear- fro:.1 the s<..:id 

s_eniority list (r.nnEh:urt 1) the.t the cc.ndi:i<>tes of low"r 

.~i;;_.;,·).. panels absorbed c.gc.ins.t the post of higher panel were placed 
/ ......... I'" -!~··-
~/ ~.,~.,\ below ell co.ndidetes of that panel m=inteining their interse 

;r· I ,~ 
~( Ja; • order o:t merit on the panel they were originally placed. 'J.'he 
tA\_ ~ 
~ )~·· respondents have not beer:. able to point out any rules under 
~:>.. :.:.f> 

· '· ~ ii•cP~ it~,,· 
which seniority of the appointees on one and the same post or 

cadre at different points of time and from different panels 

would b: determined. In the absence of ony specific rules 1 

principle of length of service and continuous officiation 
15e 

should norm=lly/followed. 

38. In this connection decision of the Principal Bench 

of this l"ribunol inthe cose of K.N. Mishra andothers. vs. 

Union of India and others(l986 ATJ volume r, page 473) may 

be referred. It v1as held that seniority in a cadre 1 grdde or·) _,. 

service would have to be determL"1ed on the basis of cont,inuous 

officiation~ 

'I' 
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'J 



... 

-r 

39. In N.~. Chauhan vs. ~tate of Gujarat (AlR 1977 ~.c. 

251) the Suprerre Coutt held,'" •••• seniority normally is measured 

by length of contiuous officiating service- actually, is easily 

accepted as the lege.!." 

40. In G.S. Lamba vs. Union of India AIR 1985 S.C. 1019), 

the Supreme Cou:::-t further observed as under: 

41. 

" •••• in the absence of any other valid principle of 

seniority, it is well established that the continuous 

officiatim 2-n the cadre, grade or service, will 

pr~vide a valid principle of seniority. The seniority 

lists having not been prepared on thls principle ere 

liable to be quashed and set asid2." 

In C.P • .:.;ingla vs. Uni:.m of rr,dia (.z.m "198~::; .c 1595) 

" •••• lt is 1 h.:.;v:ever, difficult to e.pL_.,:-ccict~ !'loi.; in 

the matter of: seniority, any distinction con be mode 

between direct recruits who ere appointed to substc.nc.ive 

vacancies in the service." 

42. It is a;~ply clecr that in the absence of any other 

valid service rule the continuol.!S officietion in the cc.dre, 

grc.de orservice will provide a Vd.lid principle of seniority. 

continuous officic.ti~n hc.s to be counted from the dc.te of 

appointment in the case of the direct appointees and from 

the date of promotion in the cc.se of the promotees. The 

petitioners are direct cppointees and the question?£ interse 

sen i:::>r i ty sh~'..lld therefore be fixed on the bas is of the dates 

of their appointment. 

43. ~e, therefore, direct that the petitioners shall be 

assigned inter-se seniority on the basis of the dates of 

their appointments. They shall be entitled to consideration 

for promotion to higher posts from the dates their juniors 

were promoted in accord<o.nce with the Rules on the basis of 

the revised seniority list. Their cases shall be revie\ved 

lL 
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by Review DPCS .However, the juniors who have been officiating 

in higher po~ts for long periods, shall not be reverted to 

lower posts. They shall be absorbed against future vacancies 

or supernumerary posts created to accommodate them. But they 

shc.ll be considered for future promotions on the bas is of 

their revised seniority. 

44. The above directions shall be implemented within a 
of 

period/three m:::mths ofthe date of receipt of ,!'! copy of this 

judgment by the ;,cspondents. 

45. The ThS are disposed of accordingly excE;:>t for T,l-•• No. 

575/86 wh~ch is dismissed for reasons indiccted in p~ra 31 

above. No order as to costs. Let a copy of this judgment bE 

-~-e.<Jt in e.::ch of the TJ..s for recoro. 

.sd/-
(S .R .s...GJ-i<. ) 

Judicial l-i2mber 

sd/­
Kaushal Kumar) 

Vice Chairman 
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