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(2) T.A. No; 575/86
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| ‘ versus
Union of India & others « s Respondents,
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Union of India & others «« JR@spondents.

(4) T.2. No. 662/86
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(5) T.A. No.| 576/86

Roshan Lal .. .Petitioner.
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Union of! India & others ...Respondents.
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NG < (6) T.A. No. 574/86
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N : Inder Singh ...Petitioner.
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¢ _ versus
Union of} India & others .« -Respondents.

(7) T.A. No.|577/86
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versus
Union of India & others «+ JRESpONdents.
(8) T.A. No. 631/86
Gajanand H. | .+ Petitioner

versus

Unilon of India & others . « :Respondents.
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(9) T.A. No. 634/86

Mangi|Lal e .Petitioner.
versus
Union |of India & others .. Respondents.
Shri %LR. Calla Counsel for the Petitioners
Shri R.N. Mathur Counsel for the Respondents
CORAM l

THE HON'BLE SHRI KAUSHAL KUMAR VICE CHAIRMAN,
THE HON'BLE SHRI S.R. SAGAR JUDL. MEMBER .
_i

S.R. SAGAR

The petitioners Tara Chand-B, Mangi Lal, Inder
% ingh, Gajﬁnandnﬂ, Hari Shankar, Sudesh Kumar, Makhan Lal,
Mooli Lal-G & Roshan Lal-N all railway servants were
initially gppointed as Cleaners in the Western Railway. The
seniority ﬁist was prepared in the year 1963. It was based
on the merit order assigned to the candidates in the
selection held As a result of a decreg of Civil Court

who were similarly placed as rs
the senlorlty of Harbhajan Singh and Nawal mlngk/ petitione

!
/changed They were assigned seniority on the basis of xtkueix

~ P
B 7
Wk s " their
date of/appointment. The petitioners individually represented
!L for their Eeniority on the basis of the date of their
= : appointment in accordance with the mandate of the said

decree. The petitioners' request was not accepted by the
Railway Authorities.The petitioners, therefore, ihdividually
filed writ petitions in the Rajasthan High Court at Jaipur.
The Writ Petitions filed by Tara Chand, Mangi Lal, Inder

Singh, Gajanand-H, Hari Shanker, Suresh Kumer, Makhan Lal,
Mooli Lal-G and Roshan Lal-N were registered as Writ pPetiti-
ons NOS. '2210/83, 1587/84,2205/83,1524/84,1734/84,1525/84,

-~

1523/84,2212/83 and 2211/83 respectively. After establ ishment

of the Bench of the Central Administrative Tribunal at

Jodhpur, all the said wtits were transferred to this

g.\
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Tribunal and| the same have been registered as T.A. NoS.
575/86,634/86,574/86,631/86,662/86, 632/86, 630/86,577/86 and

576/86 respectively,

: all
2. As the questions of facts and law involved in/these

petitions are almost common, all these TAs have been taken

up together for disposal by common judgment with the consent
of the partiés' counsel.

3. Briefiy stated the facts are that the petitioners were
initially appointed as Cleaners in the Western Railway.They
were promoted to officiate on the post of Second‘Firenan; then

to officiate {as Fireman Grade B and then on the post of Diesel

Assistant on |respective dates shown in the Chart given below:

51, Name of the Date of Date of Date of Date of
No. petitioners 8ppoint- appoint appointment  appointment
ment on ment on on the post on the post
the post the post £ £
of of Second _.2F ©
: Fireman Diesel
l Cleaner. Fireman GradeB LSS istant
1. Tara Chand-B 29.1.57 8,5.63 18.5.74 7.3.87
2, Mangi Lal 23.11.57 26.11.65 30.5.74 23.4.79
3. Inder Singh  24.11.57 Jani, 64 18.5.74 7.3.78
4. Gajanand 24.11.57 24.11 .65 25.2.76 July 79
5. Hari Shankar 24.,11.57 14.10,63 28.12,73 7.3.78
6. Sudesh Kumar 25.11.57 7.8.64 15.5.74 1.10,78
7. Makhan Lal 19.12.57 24.11 .62 15.5.74 23.4.79
8. Mooli Lal-B 4,1.58 (Date not; 18.5.74 7.3.78
mentioned
. "in the
petition)
9. Roshan Lal-M 22.1.,58 Jan. 64 18.5.74 7.3.78

-.—‘_‘m°f’“‘"'—‘—"“'—'-.—‘.’.-’-'-..".‘-’—'”'-‘—._.-.—‘—'—‘- o™ g

Positionof the petitioners in seniority list of 1963

Name of %he

sl. Position which should have been

No. Petitioner. Position on the basis of date of appointment.

1. Tara Chand-B 318 between 129(Kailash Chand 13.1.57
and 130(Daulat Ram 6,5.57)

2. Mangi Lal 551 between 401 (Kailash Chand 13.1.57)

and 130(Daulat rRam 6.5.57)

S
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3. Inder &iﬂgh 507 Between 401
(Gopal Singh 16.11.57) and 402
(Nand Lal-M 12.12.57)
4. Gajanand 570 OIS 1o TSN
5. Hari Shankar 488 SRS Vo W
6. Sudesh Kumar 526 SR s P
7. Makhan Lal 556 Between 402
(Nand Lal-M 12.12.57) and 403
: (Mahendra singh 15.2,58)
8. Mool LalﬁB 563 - «dO0m==
.
9. Roshan Lal-M 512 R, Vo Y
/‘J " Details regarding positionof the employees mentioned

'S
in t%ird colGmn of the above Chart. .

sl. Name of the employee Date of Position assignec
No mentioned in the appointment in the seniority

third column of the list of +963
precehing chart ‘ ' E

" > o S T s i 120 Vo O o e o gy o gmm e R T ) S e o 2 " o o T o St €

1. Kailafh Chand : 13.1.57 129
2. Daulat Ram 6.5.57 130
3. Gopal! Singh . 16.11.57 401
4. 'Nand Lal - 12.12.57 402

5. Mahendra Singh 15.2.58 403

- " ‘. L] .! L] L] . . L4 © .l"o iin.tﬁe - - . L L * " @
3. It has been alleged thet/selection which was held

"in the year 1973 for the post of Fireman Grade-a, Sarva Shri
5; Gu¥dayal Singh and Tfilok'Nath, persons junior to the
ﬁetitioners,éere;selected. They were shown at positior® 407
and 422 respectively, as against higher‘position claimed by
kthe petitiongrs. The details about both Shri Gurdayal Singh
as well as shri Trilok Nath are given below:
1. On 5.,10,1968 they became Fireman-~B in the grade
100-130 and in the promotion order their names appear
at serial No. 57 and 67 respectively(Annexure -2) .
2. 0n 2.12.1975 they became Shunter ~A in grade 290.-400.

3. 0n 27.9.1978 they became Driver Grade C in grade

330-560,

\G
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4. It has next been alleged that in the Divisional
Seniority List of Fireman~C as on 1.7.1966 and Divisional
Seniority Lilst of Fireman-Grade-B as on 2.11.1977, sarva Shri

Gurdayal Singh and Trilok Nath, though juniors, were always

"shown higher in the seniority list, as a result of original

error. Had the correct seniority been assigned to the

petitioners,; they would have been promoted in preference to the

said Shri Gu?dayal Singh and Shri Trilok Nath. The déte of
appointment %f Shri Gurdayal Singh is 25.1.1958 and his name
appears at &h. No. 407 and that date of appointment<f Shri
Trilok. . Nathiish3131.1958 and his name appears at S1. No. 421.
Had the petitioners been promoted to the post of Fireman Grade-l
in preferencé to the said Gurdayal Singh amd Trilok Nath, they
would have been selected as Fireman Grade-4 in the year 1973
and could have been Shunté§ -A in 1975 and Driver Grade-C

in 1978. It hés further been élleged that Harbbajan‘&ingh,
Diesel Aésistant and Nawal Singh, Diesel Assistant, contested
for their seniority according to the dates of their appointments
as Clegners in a civil suit in the court of Civil Judge Class I

Guna M.P. én? obtained a decree in accordance therewith.
5. When'this‘ decree of Civil Judge came up in X executior
appeal beforé/gggitional District Judge, Guna(M.P.), it was
held by théElcourt that Shri Harbha jan Singh was entitled to x
the assignment of seniority between the names of Shri Nand Lal
appearing at sl. No. 402 and Shri Mahendra Singh gppearing at
Sl. No. 403 on the basis of Shri Harbhajan Singh's date of
appointment &s 22.1.1958 because the date of appointment of
Shri Nand Lal was 12.12.1957 and that of Shri Mahendra Singh
was 15.1.1958. Similarly Shri Nawal Singh was ordered to be
shown between the names of Shri Man Singh at S1. No. 582
and Shri Kalji Bhai at s1. No. 583 on the basis of Nawal
Singh's date of appointment as 14.11.1958 because shri
Mahendra Singh's date of appointment was 31.10.,1958 amd that

of Shri Kalji Bhai was 21.6.1959. Thus there was Specific
direction to assign higher seniority to Shri Harbhajan Singh

and Nawzl Singh on the basis of their dates of appointment.

Y
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6. On the basis of the aforesaid decision of the Civil
Court the petitioners gave a registered notice through their

counsel to|the General Manager, Western Railway,Divisional

Railway Manager,Western Railway, Kota énd Senior Divisional
Mec@anical Engineer,Western Rallway, Kota requesting them

to ‘assign |the correct seniority to the petitioners and

proéote thqm with retrospective effect f£rom the date, their
.jdniors weré promoted alongwith all consequential benefits,

The said athority did not reply to the notice.

7. anr?eved from the inaction of the said authorities
who are now|r95pondents, the petitioners preferred the

ot
afore “mentioned writ petitions in the High Court for seniority
St e

on ;Qe basis of the date of appointment with all conseguential

benefits including promotions with retrospective effect.

8. i In T.A, No. 575/86( writ petition No. 2210/83) filed
by tﬁé petitioner Tara Chand, T.aA. No. 632/86(Writ Petition
525/84)\flled by the petitioner Sutlesh Kumar and T.A.

No. 630/86 (Writ petition No. 1523/84) filed by the petitioner

Makhan Lal,|written statements have been filed by the
respondents, No written statement has been filed in the
remaining Tas.

= Admitéing the fact that the petitioner Tara Chand was
initially appOlnted as a temporary Cleaner by order dated
24. 1 1957,tnev have mainly contended that though he wgs:
promotea to officiate on the post of Second Fireman in 1963,
hé was medically declared unfit for that post in the year
1966 and was accordingly giveﬁ the alternate post of

Marker. Subsequently the petitioner vide his application
dated 25.2.1972 requested that he might be re-absorbed as
Second Fireman and he was willing to accept seniority under
the extant Rules. Accordingly the petitioner was re-absorbed
‘as aecond Fireman by order dated 12.4.1974 and given seniority
between Nathu Lal-M and Mohammad Hanib-a, below all confirmed

second Firemen on that date urder the exXtant rules. According

to rules, he was given due seniority after his re-absorption a

I\
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Secohd Fireman in 1974 and thetche was promoted as Fireman

Grade-B by | order dated 18.5.1974.

10. @icept as indicated above, identical defence has been

taken by the respondents in all the said three TA3 Nos.575/86,

1
630/86 and:632/86. The respondents have contended that the

seniority list, referred toby the petitioners was published

{
in the year 1963 i.e. more than two decades back and was

circulated|to all concerned affording the opportunity to
supbmit representation if any, against the said seniority list

\ d
within one|month,. The petitione?s did not avail of that

0pportuni?y and therefore, they are eStepped from assailing

the aforesaid seniority list at such a late stage. However,

the seniority issued is based on the merit order in terms

ofgthe Note-2 below para -604 (D) of the Establishment ienual.
The allegations of the petitioners thgt they were seniors
and the persons junior to them had been assigned higher
positim in the seniority list was wrong. It has further been
coﬁtenaed that the decision of the court of the Civil Judge,
Guna, is not/Sfecedent armd that the petitioners kave no
right to ?laim any benefit of seniority on the basis of the

said judgmént. The petitions are, therefore, liable to be

dismissed .

11. We have heard the arguments of learned counsel foT
i *

the partieé and have gone through the record.

12. Although no specific plea regarding non-joinder of
necessary parties has been taken by the respondents, the
learned counsel for the respondents has argued that the
reliefs prayed for by the petitioners, if granted, will
directly affect Gurdayal Singh, Trilok Nath, Kailash Chand
and others. They have not besen ‘impleaded. The Tas (Writ
Petitions) are not, therefore, maintainable for non-joinder

of necessary parties.

13. We have given considerakle thought to the arguments

of the learned counsel for the respondents. The guestion as

+o who are necessary party or parties will depend on the

b



nature of |the case and the nature of the relief claimed.
In this connection A.I.R. 1963 S.C. 786, Udit Narain Singh

vS. Board of Revenue may be referred.The Supreme Court

observed:

®The necessary party is ope without whom no order
can| be made effectively, £he proper party is one

in whose absence an effec£ive order can be made but
whose presence is necessa%y for compkete and final

decision on the question involved in the proceedings.,"

14. According to the principlé of law as laid down by
the Supreme Court in the case of Udit Narain Singh impleadment

of a party iis necessary only if no order can be made effective.

L
ly in his absence.

5. The guestion as to who are necessary;partié5wwas

cons idered énd decided by the Ernékulam Bench of the Tribunal
in T.S. GOpk and others vs. Deputy Collector of Customs and
others. (full Bench judgment of Central Administrative

Tribunal 1986-1989 page 341) . The full Bench of the Tribunal

. observed as unders

" It must be borne in mind that the ultimate or
original employer (U.0,I) 1s a necessary party
where-~the impugned order has been passed by a servant
of the Unlon of India in pursuance of a general
instruction or direction issued by any Ministry o¥
Department of the Government of India and the validity
of the instruction is questioned. The same would be
the position where the order impugned has & wide
repercuss10n e.g. on the other employees in the same
department, cadre, ete, but working in other units,
regions where other functionaries also enjoy the
delegated powers of employer like the General Manager
of regional Railways. &n order fixing seniority in
one region/cadre may have effect not merely on the -
applicant but also on many other persons within and
out51de the region/cadre. If the order is quashed

or modified on certain principles or interpretation,
others in the section, cadre or department may also
be affected directly or constructively, some favourably
and some unfavourably. It is the interest of the
latter that has to be kept in mind in a case of
fixation of seniority. In effect, where the final
order of the Tribunal is likely to affect persons
other than the applicant or applicants, the
impleadment of the ultlmate/orlglnal employer will

be necessary."

\(\/
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. 16, In the case before us the petitioners: ha¥e claimed
seniority on the basis of the date of their appointment
wheras theﬁre5pondents have contended that the seniority
idsued in ﬁ963 was strictly based on the merit order assigned
to the canaldutes. The cuestioh is whether the railway

authorities should adopt the pOllcy to assign seniority

to the petitioners. on the hﬁSlS of the dates of their appoint-
I
ment or they should assign senlorlty to them on the merit order

general
The guestion substantially relates to i/ pollcy dn accorﬁance

with law. In v
ZView of this, though the parties‘referrea to by thevLearned
counsel for the respondents mighﬁ be affected by change of

seniority of the petitioners, they are not necessary parties.

17. "In this connection A.I.R. 1974 Supreme Court 1755

the General' Manager, Southern Central Railway vs. AV.R.

SOKIKEIES may be reférred. Tk Suprene

g (e RS

Court observed as under:

“where the validity of policy decisions of the
Railwy Board regulating seniority of Railway Staff
was challenged enm the ground of their being violative
of Arts 14 and 16 of the Constitution, and the relief
is claimed only against the Railway, it 1is sufficient
if the Railway was impleaded and non-joinder of the
employees likely to be affeécted by the decision in
the case is not fatal to the Writ Petition.Those
employees were at the most proper parties but not

: necessarl parties " |

In view of the above the other empioyees whose seniority
mig:t be affected by change of seniority of the petitioners
could be proper parties. Their non-impleadment can-not be

fatal. : _ _ |

.18. Now, ée turn to the questioé of delay and laches
on the part %of the petitioners in filing writ petitions
before the H#gh Court of Rajasthaﬁ. It may be stated that
no limitatioﬂ‘period is prescribed for filing writ petitions
ip the High Court for redressal of grlevdnces. However, the

. done: within
same should bc/ieasondble time.

19. while dealing with the question of long un-explained

X&/,
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delay in filing petitions in the dispute about interse
seniority in G.P. Daval vs. Chief Secretary, Goverament of U.P.

( AIR 1984 S.C. 1527) the Supreme Court held as under:

wa griewance was made that the petitioners have moved

thisb ourt after a long unexplained delay and the

Court should not %rant any relief to them. It was
901nted out that the prOVL51onal seniority list was

drawn up on March 22nd, 1971 and the petitions have
been |filed in the year 1983. The respondents therefore,
submitted that the court should throw out the
petltlons on the ground of delay, laches and
acqulescence. It was said that promotlons granted

on the basis of impugned seniority list were not
questioned by the petitioners and they have acquiesged
into lit. Wwe are not disposed to accede tothis

request because respondents 1 to 3 have not finalised
the senlorlty list for a period of more than 12 years
and ale operating the same for further promotion

to the utter disadvantage of the petitioners.
patitioners went on making representations after
representations which did not ylele any response,
reply|or relief. Coupled with this is the fact that
the petitioners belong to the lower echelons of
serv1ce and it is not difficult to visualise that they
may flnd it extremely difficult to rush to the Court
Therefore, the contention must be rejected."

20, In Arun Kumar Chatterjee vs. South Eastern Railways

(AIR 1985 S.C. 481) the petition was dismissed by the High
|

Court on the|ground of inordinate delay. The Supreme Court

held that th%re was no justification in depriving the

petitioner of his legitimate rights....”

21. In Ram Chandra Shankar Deodhar and others vs. The
State of Maharashtra and others (AIR 1974 SC 259) the Supreme
Court observgd:
]
®"The rule which says that a Court may not inqguire
into belated or stale claims is not a rule of law but
a rule of practice based on sound and proper exercise
of discretion, and there is no inviolable rule that
whenever there is delay the Court must necessarily
refuse to entertain the petition. The question is one

of xk® discretion to be followed on the facts of
each c?se.“

22,  In the case Before us, it has been alleged that the
date of appointment of one Shri Harbhajan Singh on.the post
of Cleaner was 22.1.1958 and the date of appointment of shri
Naval Singh on that post was 14.11.1958.Both obtained a decree
dated 3.12.1977 from the Civil Court for assigning them

seniority according to their date of appointment af Cleaner

-
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'Accordingly, Shri Harbhajan Singh was assigned seniority

" between the names of Shri Nand Lal appearing at serial No,

402 and shri Mahendra Singh appearing at &erial No. 403,

and that ot Shri Mahendra Singh was 15.1.1958. Shri Naval Sing
was assign?d seniority between fhe names of shri Ma#h Singh

at serial %o. 582 and Shri Kalji = Bhai at serial No. 583 on
the basis of Naval Singh's date of appointment as 14.11.1958
because Shri Man v Singh's date of appointment was 31.10,1958

and that of Shri Kalji Bhai's date of appointment was 21.6.59.

23. We heve omnsidered. the said allegations of the

petitioners. The above facts clearly indicate that .. 3hri

Harbhajan Singh and shri Naval Singh had been assigned
seniority in compliance with the said decree dated 3.12.1977
24. It has next been alleged on behalf of the petitioners
thét when éhe petitioners came to know about the said decree
passed byla Civil Court in favour of Shri Harbhajan »Singh
and Shri Néval Singh and that in compliance of that decree
both of them were assigned seniority on the basis of date of
their appointment, they served a demand notice on the
respondents in October, 1983 whereby they requested the
respondents to accérd sémilar treatment to the petitioners
as had been given by them to Shri Harbhajan Singh by
assigning seniority to them according to their respective
initial aa£es of appointments with all consequential benefits
with regard to further promotio% etci The petitioners did not
receive any reply from the respondents. They therefore,
filed the aforesaid writ petitions in the Rajasthan High

Court in thﬁyear 1983-1984.
25. The above will show that the cause of action for

rectification of error, if any, in the seniority list first

arose in 1963 and thereafter in 1977 or 1978 when Shri

Harbha jan Singh and Nawal Singh were assigned seniority on
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the basis éf their dates of appointment and lastly when the
demand notice of the petitioners was not replied ‘Zm by the
respondents. The Writ petitions appear to have been filed
within one|y2ar of the said demand notice of the petitioners,

‘ _
In view of |these successive facts and circumstances, the

Writ Petitions cannot be said to have been filed in the
|
Rajasthan High Court with inordinate delay. The above makes

it quite clear that there is no such delay or laches on

the part of thepetitioners so as to refuse to consider their

petitions and deprive them of their legitimate rights,

The TAs cannot therefore be thrown out on the ground of

delay or any laches.

26. Now,| we examine the case of the petitioners on

merits. We will first deal with writ petition No. 2210/1983

4

received iﬁ the Tribunal by transfer and registered as

“T,A., No. 575/86

27. According to the allegations of the petitioner,
I

he was initially appointed as Cleaner in Kala Loco of

iWestern Railway with effect from 29.1.1957, The respondents

have, however, disclosed the date of appointment as 24.1.1957
as temporaﬁy cleanerx. The petiﬁioner has alleged that he was
promoted to ofriciate on the post of Second Fireman in May,
1963 and then as Fireman Grade B in May 1974 and then as

Diesel Assistant in March 1978.According to him he should

have been assigned seniority between serial Nos. 129 and 130

on the basis of his date of appointment., This position has

" been challenged by the respondents. They have contended

that the petitioner was medically declared unfit for the
post 5f Second Fireman in the year 1966 and he was accordingly
given the alternate post of Marker. Subsequently, the
petitioner, vide his application dated 25.2.1972(Annexure R-1)
requééted that he may be re-absorbed as S, cond Firemén aﬁd

A

he was willing to accept seniority under the extant rules.

Accordingly, the petitioner was re-absorbed as Second Firemén k

)gg/,
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by order éated 12.4.1974 and given the seniority below
. .
all confirmed Second Firemen on that date under the extant

. . . 4a
rules. Intimation to this effect was also communicate to

the .petitioner vide office order dated 17.6.1974(Annexure R-2)

{

28. » The|petitioner does not appear to have repelled the

above contention by filing any rejoinder. It is manifestly

clear from[the above facts and the documentary evidence

i P .
that the petitioner accepted that position at his own &ccord.
o | . :

-

294{ -In éhis connection, attention may be drawn to rule
T : ' :
312’§f/the Failway Establishment Manual, which provides that
"seniority of railway servants transferred at their own
request from one railway toanother should be allotted below
thdt'of thel| existing confirmed and efficiating railway
seryénts inj the rele&ant grade in the promotion group in

4!

theféew establishment irrespective of the date of confirmation
of léngth of officiating service of the transferred railwaY
sefﬁgntsf‘
30. | Aas the petitioner Shri Tara Chand was re-absorbed
as 8,cond Fireman on his own request, and willingness to
accept seniority under.the extant rules, he was given
seniority below all confirmed Second Firemen on that date.
This was done in accordance with rules and with the consent
of the petitioner. He éccepted a post on his own volition
and now cannot turn back so as to claim higher rank or
seniority.
31i. The position of Tara Chand is therefore, different
from the position of 8/Shri Harbhajan Singh and Naval Singh
aforesaid. He cannot be equated with them in respect of
assignment of seniority on the basis of his date of appoint-

ment.;T.A.NO. 575/86 is therefore liable to he dismissed.

32. - As regards the remaining petitions, it is an admitted

fact between the parties that Shri Harbhajan Zingh who wes alsc

appointed as Cleaner, was assigned seniority on the basis of
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his date of appointment in pursuance of declaration by

Civil Court. Similarly Shri Naval Singh who was also
appointed initially as a Cleaner, was assigned seniority
on the basis of his date of appointment in compliance with

the decree of the Civil Court. It will appear from the

seniority ﬁist of 1963 that the name of Shri Harbhajan Singh

has been shown in Annexure -1 of paper book of T.A. Ko. 630/86

at serial N%. 566. He was assigned seniority between serial

NoQi402 ang 403 on the.basis of his date of appointment as

22.1.1958. On the same analogy the petitioners have claimed
“;) ’} v seniority over Shri Gurdayal Singh and Trilok Nath,who were

juniors-to Fhe petitioners and were shown at higher places

in the seniority list pgepared in 1963. The éerial numbers

at which tﬂfza petitioners have been placed in the seniority

list of 1963, have been given in the chart given heretofore,

33. The respondents have denied the claim of the
petitionersfcontending that the dedision of the court of

Civil Judge, Guné is neither a precedent, nor is binding upon

this court and the petitioners have no right to claim any

ADM i), ‘ . : L
é@fu ﬁ@gza benefit of Fenlorlty on the basis of the aforesaid judgment.
<, ] 4' B . .
g YE Y : .
; );x 34, In this connection an unreportad decision dated
g i
JEE 0 16.1.1979 of the Rajasthan High cOurth;rlu Ranjit singh vs.
&7 Wnile
N _ WINSEE
Qﬁ"’ﬁ¥§§'} State of Rajasthan may be referred. >/ following the
~al?5u,: , in
X\’ B decision of| tiie Hon'ble Supreme Court/K.I. Shepherd vs.
3 - ‘
- Union of India (AIR 1988 S.C. 686) the High Court observed

as unders
"The| Supreme Court has in clear terms emphasised that .

all the persons who are similarly situate should be

given the benefit of the orders of the court and the

same principle should apply to decide their cases

irrespective of the fact whether they have approached

the court or not. There is no justification to penalise
- them for not having litigated, £f they are sdmilarly

situate, they are also entitled to the same benefits

as others, who had agitated the matters in the courts."”

L
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35. It‘is'anply clear that the petitioners andother persons
named as Gurdayal Singh, Trilok Nath, Harbhajan Singh and
Nawal Singh were initially appointed as Cleaners. The
senioritf list of those who were initially appointed as
Cleaners, was drawn up in 1963. Since the said Harbhajan Singh
and Naval Singh were assigned seniority on the basis of

their appointments as a result of Civil Court decree, the
petitioners, who are similerly situateé,shoulﬁ be given the
benefit of the orders of the Civil court and the same principle
should aleylto decide their seniority irrespective of the

|

fact whether 'they have aporoached the court or not,

.In this connection 1975(1) SLkR amrit Lal vs.Collector
of Central Excise, Delhi (S.C.) 153, may be referred. The

Supreme Court observed:

"Wwhen a citizen aggrieved Dby the action of éovernment
Depa:tment has approached the court and obtaired a
declaéation of law in his favour, others in like
circu&stances, should be able to rely on the sense
of re?ponsibility of the departmentaééncerned and

to accept that they will be given thebenefit of this
declaration without the need to take their grievance

to conrt .

36. The principle of law as laid down by theHon'ble Supreme
Court in the|aforesaid cases leavs no doubt in our minds as

+to the entitlement of the petitioners for the same benefits
which have b%en given to Harbhajan Singh and Naval Singh

in pursué&nce of Civil Court decree.

37. The learned counsel for the respondents has vehemently

1

‘argued that the seniority of the petitioners was drawn in

accordance with the extant rules and therefore, their seniority
cannot be changed. He has placed reliance on rule 303 of the

Indian Railway Establishment Manual which is reproduced below:

i
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"(a) Candidates who are sent for initial training to

training schools will rank in seniority in the relevant
grade, in the order of merit obtained at the examination
held lat the end of the training period before being
posted again working posts."

(L) Candldates who do not have to undergo any
tralning the seniority should be determined on

the basis of the merit order assigned by the Railway
Service Comm¢531o%or other recruiting authority®

A perusal of the rule will show that it is applicable
to those employees who are recruited at one time for one
and the same| grade or cadre. It does not say anything about

“the panels drawn at different poin€fof time. A perusal of

!
“i? _% the seniority list of 1963 (Annexure 1) of T.A. No. 630/86

will show that the seniority had been drawn for the panels

-,  onwards .
formed from 1 8. 1956¢/Thls senlorlty list was prepared in

October, 1963, It follows from this thgt . the seniority was
drawn for various panels formed &t different point of times
from 1.8.1956 to October 1963.It is also clear from the said
senlorlty 1is t (ann@xure 1) that the candidates of lower
/éggﬁﬁggigﬁ% panels absorbed against the post of hlgher panel were placed
e % vbelow all candidates of that panel maintaining their interse
order of merit on the panel they were originally placed. The

respondents %ave not been able to podint out any rules under

which seniority of the appointees on one and the same post or
cadre at different points of time and from different'panels
(:J would be determined. In the absence of any specific rules,
principleuof'lengﬁh of service and continuous officiation

be ,
' should normally/followad.

38. In this connection decision of the Principal Bench
of this Tribunal inthe case of K.N. Mishra andothers. vs.
Union of India and others(1986 ATJ Volume I, page 473) may

be referred. It was held that seniority in a cadre, dJrade or

service would have to be determined on the basis of continuous

Y

/

officiation®
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39. In NJM. Chauhan vs. State of Gujarat (AIR‘1977 S.C.
251) the Supreme Coutt held,"....seniority normally is measured
by length of contiuous officiating service- actually, is easily

accepted as the legal M

40, In G.F. Lamba vs. Union of India AIR 1985 S.C. 1019),

the Supreme Court further observed as under;

"....in the absence of any other valid principle of

seniolrity, it is well established that the continuous

officiatisn in the cadre, grade or service, will

provi?e a valid principle of seniority. The seniority
lists having not been prepared on this principle are

liable to be guashed and set aside.

41, In O.P. Singla vs. Union of India (AIR 1984 £.C 1595)

the Supreme Court observeds

",....It is, however, difficult to appreciate how in
"the matter of: Seniority, any distinction can be made

between direct recruits who are appointed to substantive

vacancies in the service.®

42, it is'amply clear that in the absence of any other
valid servicé rule the continuocus officiation in the cadre,
grade orservice will provide a valid principle of seniority.
continuous officiafion has to be counted from the date of
appointment in the case of the direct appointees and from
the date of promotion in the case of the promotees. The
petitionérs are direct appointees and the questioqbf interse
seniority should therefore be fixed on the basis of the dates
of their appointment.

43, We, therefore, direct that the petitioners shall be
assigned intqr-se séniority on the basis of the dates of
their appointments. They shall be entitled to consideration
for promotion to higher posts from the dates their juniors

were promoted in accordance with the Rules on the basis of
the revised seniority list. Their cases shall be reviewed

V'l

/
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by Review DPCs .However,the juniors who have been officiating
in higher posts for long periods, shall not be reverted to
lower posts,. They shall be absorbed against future vacancies
Oor Supernumerary posts created to accommodate them. But they

shall be considered for future promotions on the basis of

their revised seniority.

44. éﬂ?e above directions shall be implemented within a
period/threé months ofthe date of receipt of 18z copy of this
judgmehﬁ by!the Respondents,

45, The TAS are disposed of accordingly except for T.A., No.

575/86 which is dismissed for reasons indicated in para 31

above. No order as to costs. Let & copy of this judgment be

e M N

(KAUSHAL KUMAR)
VICE CHAIRMAN.

kept in each of the TAs for record.




