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{9) T.A. No. 634/86

Mangi Lal .s.Petitioner.
versus -
Union of India & others .. sRespondents.
Shri M.R. Calla ' Counsel for the Petitioners
Shri R.N. Mathur counsel for the Respondents
CORAM

THE HON'BLE SHRI KAUSHAL KUMAR VICE CHAIRMAN.

s

N2~

THE HON'BL< SHRI S,R. S2GAR JUDL. MzlBER. _(

S.R. SAGAR

The petitioners Tera Chand-B, :ingi L&l, Inder

singh, Gajanand.ll, Hari Sthankar, Sudesh Kumer, hEkhan.Lal,

Mooli Lal-G & Roshen Lal-N all railway servants were

initially éppointed as Cleeners in the Western Railway. The

seniority list was prepared in the year 1963. It was besed’

on the merit order assigned to the candidstes in the

selection held. 4s a result of & decree of Civil Court

) who were similarly placed as rs

the seniority of Harbhajan sSingh &and Nawel Singl/ petitione
/ﬂgénged They were aSsigned seniority on the -besis of Xkxdx

dete of/?.;;]:;.ntment The petitioners individually represented

for their seniority on the basis of the date of their

appointment in accordance with the nﬁndaté of the ssid

decree. The petitioners' request was not accepted by the

Railway huthorities.The petivioners, therefore, ?ndividuallx}f ;j

filed writ petitions in the Rajasthan High Court at Jaipur, \

the Writ Ppetitions filed by Tara Chand, Mangi L&l, Inder

Singh, Gajanand-H, Hari Shanker, Suresh Kumar, Mekhan Lel,

Mooli Lal-G and Roshan Lal-N were registered as Writ Petiti-

ons Nos. 2210/83, 1587/84,2205/83,1524/84,1734/84,1525/84,
1523/84,2212/83 and 2211/83 respectively. After establishment
of the Bench of the Central Admiﬂistreti&e Tribunal at

Jodhpur, &ll the 'said wtits were transferred to this

N
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Tribunal and the same have been registered as T.A. Nos.
575/86,634/86,574/86,631/86,662/86, 632/86, 630/86,577/86 and
576/86 raepectively.

all
2. As the guestions of facts and law involved in/these

petitions are almost common, all these TAS have been taken

up together for disposal by common judgnent with the consent

_of the partieé' counsel. «

3. vBriefly stated the facts are that the petitioners were -
initialiy appointed as Cleaners in the Western Railway.They

were pronotéd to officiate on the post of Second Fireman; then

to officiste as Fireman Gréde B and then on the post of Diesel

Assistant on respective detes shown in the Chart given below:

Sl. Name of the Date of Dste of Date of Dete of
No. petitioners @ppoint~ appoint appointment &ppointment
.. : ment on ment on on the post on the post
the post the post ’

of of
of of Second " .
Cleaner. Fireman Firgnhn ,Dl?591
- . Grade-B Assistant

/@f‘-&!u”i%;\;. 1. Tara ChandeB. 29.1.57 8.5.63 18.5.74 7.3.87

N galo;ﬁ;

N Y2
( Y 2. Mengi lal 23.11.57 26.11.65 30.5.74 23.4.79
)24 . . : '
(( JE7 3. Inder singh . 24.11.57 Jam., 64 18.5.74 -  7.3.78
2
A\ .)'\f
B ... &7 4. cajanand 24.11.57 24.11.65 25.2.76 July 79
? B : :
g 5. Hari Shankar 24.11.57 14.10.63 28,12.73 7.3.78
6. Sudesh Xumsr 25.11.57 7.8.64 15.5.74 1.10,78
7. Makhan Lal 19.12.57 24.11.62 15,5.74 23.4.79
8. Mooli Lal-B 4.1.58 (Dete not. 18,5,74 7.3.78
mentioned
in the
petition)
9., Roshan Lal-M 22.,1.58 Jan. 64 18.5.74 ' 7.3.78

. Positionof the petitioners in seniority list of 1963

S1. Name of the " position which should have been
No. Petitioner. Position on the basis of date of appointment,

1. Tara Chand-B 318 between 128(Kailash phand 13.1.57
R and 130(Daulat Ram 6.5.57)

2. Mangi Lal 551" between 401 (Kailash Chand 13.1.57)
and 130(Daulat zam 6.5.57)
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3. Inder Singh 507 etween 401
Gopal Singh 16.11.57) and 402
(Nand Lal-M 12.12.57)

4. Gajanand 570 ———GOm -

5. Hari Shankar . 488 e ndOmm e !

6. Sudssh Kumar 526 wendOm-—

7. Makhan Lal 556 Between 402
(Mand Lal-M 12.12,57) and 403 3
{Mahendra singh 15,2.58) ‘

8. Mool Lal-B 563 - -30mn=

9. Roshan Lal-M 512 . e =dQmm—

Detsils regarding positionof the employees mentioned

in third coldmn of the apove Clart. . <: ;S
51. Name of the employee -« Date of Position assigned
NO mentioned in the a.pointment in the seniority
’ third colum: cf the' list of 363

precading chert

1. Kailash Chand 13.1.57 129

2. Laulat Ram 6.5.57 130
3. Gopal &ingh 16.11.57 401 Lt
/‘?JL_[O? . »
4‘,\)‘,- Jﬁ\«-% 4. Nand Lal 12.,12.57 402
. A .
§’ \% 5. Mzhendra. §ingh 15.2.58 403
2 )2 ' ‘
B 1,5 T P FERtR L LI S ’_
‘%% mﬁs& 3. It hes been alleged th: t/selection which was held o
L T '

in the year 1973 for the post of iPireman Grade-A, Saxrve Shri i
Gurdayal Singh and Trilok Nath, persons junior to the . ‘
petitioners,ware selected. They were' shown at positioﬁ 407
and 422 respectively, as agzinst higher position claimed by ‘ i
the petitioners. The details about both Shri Gurdayal Singh
as well as shri Trilok N&th are given below: ‘f j}
1. 9n 5.10,1968 they becams Firemen~B in the grade '
100-130 and in the promotion order their names appear
at serial No. 57 and 67 respectively(iAnnexure =2).
2. 0n 2.12.1975 they became Shunter -A in grade 290-400.
3. 0n 27.9.1978 theﬁ became Driver Grade € in crade

330-560,

NG
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4; It has next been alleged thet in the pivisional
Seniority List of rireman-C as on 1.7.1966 and Divisional
Seniority List of Fireman Grade-B as on 2.11.1977, Sarva Shri
Gurdayal Singh and Trilok Rath, though juniors, were alﬁays
shown higher in the seniority iist, as a result of original
error. Had the correct seniority been assigned to the
petitioners, the: would have been promoted in preference to the
said shri Gurdayal Singh and-shri Trilok Nath. Tﬁe date of
appointment of Shri Gurdayal Sincgh is 25.1.195§ and his name
appears at £1. No. 407 and that date of appointment<f Shri
Trilok Nath'is’ 31:1.1958 and his name appears at Sl. No. 421.
Had the petitioners been promoted to the post of Fireman Grade-B
in preferencé to the said Gurdeayzl aingh-ani Trilok Nath, they
woﬁld have been szlected as Fireman Grade-& in the year 1973

@nd cculd have been Shunter -4 in 1975 and Driver Gruade-C

in 1378. It has further been alleged thet Harbhajen & _ngh,
Diesel issistant and wawal Singh, Diesel Essistent, conte:ted

for their seniority according to the dstss of their appointments
as Clesners in & civil suit in the court of Civil Judge Class 1

Guna M.P. and obtained & decree in accordance therewith.

S. when this decree of Civil Judge ceme up in XMe executior

the

.appeal before/ad¢itional District Judge, Guna(M.P.):, it was

held by that court that Shri Harbhajan Sinch was entitled to %
the assignment of seniority between the names of Shri Nand Lel
éppearing et sl. No. 402 and &hri Mahendra Singh gppearing st
s1. No. 403.on the pasis of &L hri Harbhajan Singh's date of
appointment as 22.1.1958 beczuse the datelof appointment of
Shri Nand Lal was 12.12.1957 and thet of ¢hri Mahendrs Singh 7
wes 15.1.1958, Similarly shri kawsl & ingh was' ordered to be
shown between the names of Shri Man sSingh at Sl. No. 582
and shri Kalji Bhai at S1. No. 583 on the basis of Nawal
Singh's date of appointiment as 14.11.1958 because shfi
Mehendra &ingh's date of appointment was 31.10,1958 amd that
of Shri Kalji Bhai was 21.6.1959. Thus there was sPecifiq
direction to assign higher Seniority to Shri Barbhejen Singh

and Hawzl Singh on the basis of their dates of appointment,

Y
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6. On the basis of the aforesaid decision of the Civil
Court the petitioners gave a registered notice through their
counsel to the General Manager, Western Réilway,Divisionsl
Railway Menager,Western Railway, Kota dnd seniof Divisionel
Mechanical Engineer,Western Railway, Kota requesting them

to assign the correct seniority to the petitidners and
promote them with retrospective efiect from the date, their
juniors were promoted &longwith &ll consequential benefits,

The said authority did not reply to the notice.

7. Aggrieved from the inaction of the said authorities

wi.0 &re noy respondents, the petitioﬁers preferred the { f}
afore mentioned writ petitions in thg High Court for seniority

on the besis of the date of appcintment with &ll consesguential

benefits including promstions with retrospective effect,

€. In T.A. Ro. 575/86( writ Petition ido. 2210/83) f£filed

by the petitioner Tara Chand, T.a. No. 632/86(Writ petition

No. 1525/84) filed by the petitioner suBlesh Kumer and T.2.’

No. 630/86 (Writ petition No. 1523/84) filed by the petitioner

Makhen Lal, written statements have been filed by the

respondents. No written statement has been filed in the

remaining TAs. .

9. AKdmitting the fact that the petitioner Tara Chand was

initially appointed as a temporary Clecaner by order dcted
24.1.1957,tha; heve meinly contended that though he was

promoted to officicte on the post of Ceconé Fireman in 1963,

he wa> medically declared unfit for thet post in the year

1966 and was accordingly given the alternate post of hd ;j\
riarker. subsequently the petitioner vide his application A\
dated 25.2.1972 requested that he might be re-absorbed as

Second Fireman and he was willing to accept seniority under

the extant Rules. Accordingly the'petitioner was re-absorbegd

as becond Firemzn by order dated 12.4.1974 and given seniority
vbetween Nathu Lal-M and Mohamnad Hanib-z, below 211 confirred

second Firemen on thet date urder the eXtant rules. zccording

to rules, he was given due seniority &fter his re-absorption as

\x
Y-
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Secohd Fireman in 1974 and thetx he was promoted as Fireman

Grade-B by order dated 18.5.1974.

10, Except as indicated above, identical defence has been

taken by the respondents in all the said three T#% Nos.575/86,

630/86 and 632/86. The respondents have contended that the
seniority list, referred tckw'the petitioners was published
in the year 1963 i.e.lmore than two decadess back and was
circulated to all concerned affording the'opportuni£y to
supmit re.resentation if any, against'the said seniority 1list
within one month, The petitioners did not avail of that
opportunity and therefore, they are estepped from asssziling
the aforésaid seniority list at such a late stage. However,
the seniority issued is based on ihe merit order in terﬁs<
of the Kote-2 'below pera -604 (D) of the Esteblishment i&nuzl.
The allegations of the petitioners thgt they were seniors
and the persons junior to them hed been assigl;xe:i higher
positim in the seniority list was wrong. It has further been
contended that the decision of the court of the Civil Judge,
Gune, is not/grecedeat amd that the petitioners i.ave no
rigﬂt to claim any benefit of éeniority on the basis of the
said judgment. The petitions cre, therefore, liable to be
éiSmissed.
11. We have heard the argumentes of learned counsel for

the pérties &nd have gone through the record.

12. klthough.no specific plea'regarding non-joinger of
necessary perties has been taken by the respondents, the
learned counsel for the resPDndenﬁs has argued that the-
reliefs prayed for by the petitioners, if gré&ntea, will
directiy affect Gurdayal singh,_Tfilok Nath, KXailash Chand
and others. They have not bzen impleaded. The Tis (wWrit
pPetitions) are not,’ therefore, maintainable for non=joinder

of necessary porties.
13. we have given considerable thought to the arguments
of the learned counsel for the respondents. The guestion as

t0 who are necessary party or péarties will depend on the

]\
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néture of the czse and the nature of the relief claimed.
In this connection A,I.x, 1963 S.C. 786, Udit Narain Singh
vs. Board of Revenue may be referred.The Supreme Court

observed;

“The necessary psrty iS one without whom no order '
can be made effectively, the proper party is one

in whose absence an effective order can be msde but

whose presence is necessary for complete and final

decision on the guestion involved in tte proceedings*

14, hccorcéing to the principle of law &5 laid dowr oy /f
the suprem: Court in the case of Udit NHarsin S5ingh impleadment
of & pirty is nacessary only if no order cen be mede efizctive-

ly in his ebsence,

1E. The guestion as to who are necesscry fertiz yes
censiderad and decided by the Zrnakulam Bench o2 the Tribkunal
in v.5. Gopi &nd others ve. Deputy Collector of Customs and
others. (full Bench judgment of Central +@ministreative
Tribunal 1986-1389 page 341) . Tle full Bench of the Tribunal

oboerved «¢s under;

m'\\ s : : . " 3
AR "It must be borne in mind thet the ultimete or
'k$/ ) \{@' originel employer (U.0.I) is =2 necessary party
& 3; where the impugned order hes been passed by a servant
s )gﬂ. of the Union of India in parsuance of & genercl _
=2 ):,' instruction or direction issued by eny Ministry or
LAY y; ﬁf Degertment of the Government of Indiec and the validity
'\\%\ o 27 of the instructiom is guestioned. The same would ke

“Up g the position where the orcer impugned has & wige

repercussion e.g. on the other employees in the same
depertment, cadre, etc, but working in other units,
regions where other functionsries zlso enjoy the
delegated powers of employer like the General Manager
of regionsl Railways. &n order fixing seniority in ;)
one recion/cadre mey heve effect not merely on the
-8pplicent but also on many other persons within and
outside the region/cadre. If the order is qguashed

or moc¢ified on ce.tain principles or interpretetion,
others in the section, cadre .or department m3y also

be affected directly or constructively, some favourably
&nd some unfavourzbly. It is the interest of the

letter that has to be kept in mind in a case of
fixation of seniority. In effect, where the final

order of the 7ribunal is likely to affect persons

other than the ap;licant o: apyulicants, the

impleadment of the ultimate/originel employer will

be necessary."

' v SQ
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16. In the cese before us the petitioners heve claimed

sen.ority on the basis of the date of their appointment

wheras the respondents have contended that the seniority

idsued in 1963 was strictly besed on the merit order assignec

to the céndidates. Thé guestion is whether the railway

sutrorities should edopt the policy to assign seniority

to the petit.oners on the basis of the dastes of their aproint-

ment or they should assign seniority to them on the merit order
. general

The guestion substentially relates to / policy :in accordance

with law. In . .

/view of this, though the perties referresd to by the learned J

-couansel for the respondents might be affccted by change of

scn.ority of the petitioners, they &re not necessery parties.

17. In this connection ,.I,R. 1974 bupreme Court 1755

tle General Meneger, Southern Centrel Railway vsS. AV.R,

5 iddhent LpppongeorXxxxepod@SS mey be reférred. Th aupreme

Court opserved && under:
“where the velidity of policy deci.ion: of the
Rei.wy Board regulsting seniority of Railway Staff
weS Chéllenged on the ground of their being violative !
of 2rts 14 and 16 of the Constitution, and the relief
is cleimed only ageinst the Railwey, it is sufficient
if the Reilway was impleacded anc¢ non-joinder of the
employees lirely to be «ffect.c by +the decision in
the cese is not fatel to the Writ pPetition.Those

employess were et the most proper parties but not
necessary parties.)" -

In view -of the sbove the other employees whose seniority
mig t be sffectad by change of seniority of the petitioners

coulé be proper parties. Their non-implesdment can-not be

18,  Now, we turn to the guestion of delay and laches

on tie .2rt of the pet‘tioneré in filing writ petitions
lbefore the High Court of Rajasthan. It msy be steted that
no l;mitatian period is .prescribad for filing writ petitions
iﬁ the High Court for redressal of grievances. However, the

done within
same -hould D /i zasonable time.

19, while dealing with the question of long un-explzined
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delay in filing petitioms in the dispute about interse
seniority in G.P. Daval vs. Chief Secretary, Government of U.P.

( 2Ix 1984 §,C. 1527) the Supreme Court held as under:

A grievence was mede that the petitioners have moved
this Court after a long unexplained delay and the
Court should not %rant any relief to them. It was
pointed out that the provisional seniority list was
dréwn up on liarch 22nd, 1971 and the petitions have
been filed in the yeer 1983. The respondents therefore,
submitied that the court shoulé throw out the
petitions on the ground of delay, laches and
acguiescence. It was said that progotions -granted

on the basis of impugned seniority list were not
guestioned by the petitioners and they heve acquiesced
into it. We are not disposed to accede tothis

reguest beczuse respondents 1 to 3 have not finalised
the seniority list for a period of more than 12 years

«nd ere operating the szme for further promotion ’ /° {
to the utter Gis&dvantige of the petitioners. E 'j}
peétitioners went on making representstions &after \x

reprecentations which did not yielé any response,
reply or relief. Couplea withk this is the focct thet
the petitioners belong td the lowsr echelons of
service and it is not difficult to visualise that they
may find it extremly difficult to rush to the Court
" Therefore, .he contentiosn must be rejected.”

20, In srun KXumer Chatierjee ve. oouth Eestern R&iluways
(2T. 1985 S.C. 481) the petition was dismis.ed by the High
Court on the ground of inordinste delay. The Supreme Court

held thut there was no justificstion in depriving the

petitioner of bis legitimate rights...."

21. In Rem Chandra Shankar Deoéhar and others vs. The
State of Mgharéshtra and others (AR 1974 &C 259)‘the Supreme
Court observed:
"The rule which .seys that & Court ma? not inguire
into belated or stasle cleims is not & rule of law but

a rule of practice based on sound and proper exercise
of discretion, and there is no inviolable rule that

whenever there is deley the Court must necessarily

refuse to entertain the petition. The guesti’n is one . »

of xke discretion to be followed on the facts of Y

ezch case " L7
2=, In the case Pefore us, it has beea alleged that the

date of appointment of one Shri Harbhajan Linglk on the post

of Cleaner was 22.1.1958 and the date of appointment of shri
Naval Singh on thet post was 14.11.1958.Both obtzined & decree
dzted 3.12.1977 from the Civil Court for &ssigning them

seniority sccording to their dute of appointment af Cleaner

v

—y.
\
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hccordingly, Shri Harbhajan Singh was assigned seniority
between the naxes of Shri Nand Lal éppearing &t serial No,

402 and shri Mshendre Singh apwearing at serial No. 403,
because the date of appointment of Shri Nand Lal was 12.12.57 -
and that of Shri mMahendra Singh was 15.1.1958. c¢hri Naval Sing?
was assigned seniority between the names of shri Ma&n Singh

at serial No. 582 &snd Shri Kalji = Bhai at serisl No. 583 on
‘the besis of Naval Singh's gate of appointment as 14.11.1958
bacause Shri Man wingh's date of appointment was 31.10,1958

anc thet of Shri Kelji Bhei's date of eppointment was 21,6,59.

Ve 23. We heve mnsidered the said ellegations of the

petitionars, The sbove facts clearly indiccte that  _hri
Herbhejen s ingh end Shri weval Singh hed been &ssigned
seniority in compliance with the szid decreé deated 3.12.1977
24. It has next bzen &lleged on bsheli of the petitioners
th&t when the petitioners cuine to know about thes said decree
piéssed by & Civil Court in fevour of Shri Herbhajan Singh
end ¢hri nevel Lingh €énd thet in compliance of that decree
both of them were assigned seniority on the basis of date of
their appointment, they served & demand notice on the

s X
‘4§§9>¥!@§Q> respondents in October, 1983 whereby they reguested the
respondents to accord sdmilar trectment to the petitioners
&s had boen givern by them to Shri Harbhajen Singh by

assigning seniority to them sccording to their respective

initial dastes of appointments with &l] conseguential benefits
with regerd to further promotioR etc. The petitioners did not
Z;_ \x; receive &@ny reply from the r_spondents. They therefore,
filed the aforesaid writ petitions in the Rejasthan High
Court in th#year 1983-1984.

25. The abové will show thet the cesuse of action for
rectification of error, if any, in the sgniority list f;fst
‘arose in 1963 and thereafter in 1977 or 1978 when sShri

Harbhe jan Singh amd WKaweal Singh were &Ssigned séniority on

k
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the basis of theif dates of appointment and lastly when the
demand notice of the petitioners was not replied .= by the
respondents. The wWrit petitions appear to have bean filed
within one y2ar of the said demand notibé of the petitioners.
In view of tﬁese successive facts and circumstances, the

writ Petitions cannot be said to have been filed in the
Rajasthan High Court with inordinate delay. The above makes
it quiﬁe clear that there is no such delay or laches on

the part of thepetit.oners S0 as to refu.e to consider their
petitions &nd depsrive them of their legitimete richts, “\\ jS~
The T~S can..ot therefore be thrown out on the ground of

éeley or any leches.

26, Row, Qe exémine the c2se of the petitioners on
merits. we will first dgeal with writ petition no, 2210/1983
received in the Tribuncl by transfer and registered as
T.A._No; 575/86

27. According to the gllegitions of the etitioner,

he wes intidlly appointzd s Cleaner in Kala Loco of
Western Reilway with effect from 29.1.1357. The respondents
have, however, disclose@ the dste of appointment as 24.1.1957
&s temporsry cleaner. The petitioazr has ¢lleged that he was
pro:moted to of.iciate on ihe post of vecond Firemin in ey,
1963 and then as Firemzn Gre e z in 2y 1974 and tren a.

Diesel issistant in March 1978.4ccording ts hinm he should

have bren assigned‘seniority Detween serial wos. 129 and 130 .
on the bisis of ‘his date of &ppointment. This position has ‘);’ )
be :n challenged by the rusi.nfents, They have contended o 7
thet the petitioner wss medically declsred uafit for the

Post of Sscond Firemsn in the year 1966 and he was accordingly
given the alternste post of Merker. Lubseguently, the

pevitionear, vide his @pplication dGated 25.2.1972{&nnexure R-1)
reguested that he may be re-abssrbed as Second Firemen and

he was willing t> accept seniority under the extant rules.

fccordingly, the petitioner was re-ebsorbed as S econd Firemen t
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by order dated 12.4.1974 and given the seniority below

a2ll confirmed Second Firemen on that date under the extant
. . i o!

rales. Intimetion to this effect was also communicete to

the petitioner vide office order dcoted 17.6.1274(innexure R2)

28. The petitionzr does not appear to have repelled the
above contention by filing any rejoinder. It is manifestly
clear from the &bove facts_and thé documentary evidence

thet the petitionzr eccegted that position &t his own accord,.

23, In thic connszctiun, atvention mey be drewn t» rule

312 of the fieilvey &stablishment Menuel, vhoch provi

;<<

"seniority of reilway servents trensferred et their own
reguest from ong reilway tcnsthwar chould bz ellotted below

ondg @fficiitin, reilwey

30, A5 the petitloner whri Tara Chind wes re-absorkeld

as 5,cond Firemeén on his own regueet, &nd willingness to
accept seniority under the exteént rules, he wes given
seniority belou &1l confirimed Lecond Ficemen on thet date.
This we¢s done in accordance with rules and with the consent
of the petitioner. He &scceptad = post on his own volition
end now ceénnot turn back so as to claim higher renk or
senicrity.

31. ‘"he position of Tare Chend is thzrefore, different

o)
b
[J]

from the position.cf s5/chri Herbhejan singh an val Lingh
aforesaid, He cennot be equated with them in respect of
assignment of seniority on the besis of his dete of appoint-

ment., T.A.NO. 575/86 is therzforec lisble to he dismissed.

32, A5 regards the remsining petitions, it is an eadmitted

fect between the perties thot Shri Herbhs jen .. inch wlo wis elso

gppointecd as Clesner, wes @ssigned seniority on the bgsis of
.
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his date of appointment in pursuance of declaration by
Civil Court. Similarly Shri Naval Singh who was &also
appointed initially as a Cleaner, was assigned seniority
on the basis of his date of appointment in compliance with
the decree of the Civil Court. It will appear from the
seniority list of 1963 that the name of Shri Harbhajan Singh
has been shown in Annexure -1 of paper book of T.i. Ko. 630/86
=t seriel No. 566. He was assigned seniority between serial
No. 402 and 403 on the basis of his date of appointment as
22.1.1958. On the same analogy the éetitioners have clesimed
seniority over Shri Gurdayal Singh and Trilok Neth,who were
juniors to the petitioners &nd were shown at higher places
in the seniority list pgeparsd in 1§63. The serisl numbers
at which the = petitioners have bzan placed in the seniority

list of 1963, have bzan given in the chart given heretofore,

i)

3z. The respondents have denied the cleia of th

(

petitiosners contending thet the de-ision of the court of
Civil Judge, Guna is neither & precedent, nor is binding upon
this court &nd the petitioners have no right to claim any

benefit of seniority on the basis of the aforesszid judgment.

34. In this connsction an unreported dec.ision deted

16.1.1979 of the Rajesthan high Courthi? Ranjit Singh vs,
" While

./ following the
in .
dscision of ti.e Hon'ble Lupreme Court/K,I. Shepherd vs.

Stete of Raiasthen may be referred.

Union of India (AIR 1988 §.C. 686) the High Court observed

as unders
"The Supreme Court has in clear te;ms emphasised that 4‘
2ll the persons who are similarly Situcte should be ~I’ P

given the benefit of the orders of the court and the
same principle should a;ply to decide their cases
irrespective of the fect whether they have apprcachsd
the court or not. There is n§ justificatisn to penzlise
them for not having litigested,lf they are samilarly

situate, they are also entitled to the same benefits

as others, who had egitated the matters in the courts.*

iy
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35. It is amply clear that the petitioner- andother persons
named &s Gurdayal £ingh, Trilok Nath; Harbhajan Singh and
Nawal oingh were initislly appointed as Cleaners. The
seniority list of those who were initially appointed as
Clesners, wes drawn up in 1963, Since the said Harbhajan &ingh
and Naval 5ingh were assigned seniority on the basis of

their appointments as a result of Civil Court decree, the

- petitioners, who are similarly situated, should be given the

A_Alk,
SETY

benefit of the orders of the Civil court and the same principle
should ap,ly to decide their seniority irrespective of the

fazct whether they have &pprocched the court or not,

In this connection 1975(1) L.t Amrit Lal vs.Collector
of Central Excise, Delhi (&.C.) f53, inay be referred. The

Supreme Court observed:

"wWhen & citizen aggrieved by the action of Government
Dezertment hes epproached the court and obtaired a
decleration of law in his fevour, others in like
. circumstances, should be able to rely on the sense
of responsibility of the departieni concerned and
to accept thet they will be given thebenefit of this
declaration without the need to take their grievance

to comrt.*

'36.  The principle of law as 1aid down by theHon'ble sujreme

Court in the aforessid caées leavg no doubt in our minds as

to the entitlement of the petitioners for the same benefits
which have been given to Harbhajan 5ingh and kaval £ingh

in pursuence of Civil Court decree.

37. The learned counsel for the respondents has vehemesntly
argued that the seniority of the petitioners weS drawn in
accordance with the extant rules and therefore, their seniority
cannot be changsd. He has placed reliance on rule 303 of the

Indian Railway Bsteblishment Manual which is reproduced belows

I

/
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" (a) Candidates who are sent for initisl training to

treining schools will rank in seniority in the relevant
grade in the order of merit obtained at the examination
held at the end of the training period before being
posted again working posts.*

(b) candidates who do not have to undergo any

training the seniority should be determined on

the basis of the merit order assigned by the Railway
cervice Commissionor other recruiting authority.%

A perusal of the rule will show th&t it is appliceble
to those employees who are recruited zt one time for one
and the same grsde or caare. It does not 'say anything about
the panels drawn at different poiné of time. A perusal of
the seniority list of 1963 (annexure 1) of T.A. No. 630/86 4( H
will show theat the seniority had bsen drawn for the panels .

. onwards. :
formed from 1.8.1956/ This seniority list wes prepered in
October, 1963. It follows from this that the seniority wes
drewn for veridac pénels formed &t difierent point of times
foom 1.6.1956 to  October 1963.IL is clso clear fro: the siid
senierity list (annlrure 1) thet the cendidstes of lower

/ég&ﬁ:ﬁh&é;” panels absorbed egeinst the post of higher panel were plecad
T Rt e

% (7 o . . . .

& \%;‘ below all candidates of that panel mainteining their interse
f =

2( £7 order of merit on the psnel thay were originally placed. “he
s A :

?%\ »i‘ respondents have not been able to point out any rules under

“which seniority of the appointees on one and the sane post or
cadre at different points of time and from different-panels
would be determined. In the sbsence of any specific rules,
principle of lenggh of service and continuous officiztion

should normally/followed.

38, - In this connection decision of the principal Bench

of this 1fibunal inthe case of K.N., Mishra andothers. vs, -
Union of India and others(1986 ATJ Volume I, page 473) may

be referred. It wes held that seniority in a cadre, grade or
.service would have to be determined on the basis of continuous
officiation #

3»/”

’
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39. In N.,N. Chauhan vs. State of Gujarat (AIR 1977 S.C.
251) the Supreme Coutt held,®....seniority normally is measured
by length of contiuous officiating service- actually, is easily

accepted as the legel ®

40, In G.S. Lamba vs. Union of India AIR 1985 S.C. 1019),

the Supreme Court further observed as under:

“,...in the absence of any other valid principle of
seniority, it is wéll established that the continuous
officiatian in the cadre, grade or service, will
.provide & velid principle of seniority. The seniority

lists having not been . prepared on thls principle are

liable to be guashed @nd set asidz.*

41, In C.E. single vs. upion of India (AIR 1984 £.C 1595)

the Sysreme Court observeds

<

" L....It ig, hovever, daifficalt to ep:reciste how in
the matter of. senicrity, any distinction cen be made *
between direct recruits who are &ppeinted to substentive

vacancies in the serviceM

42, It is amply clear that in the absence of any other
valid service rule the continuous officiction in the éadre,
grade orservice will provide & valid principle of seniority.
continuous officiation heS ,to be counted from the date of
appointment in the case of the direct appointees and from
the daée of promotion in the case of thse promoteeé. The
petitioners are directiappointees and the quéstiéﬁbf interse
seniority should therefore be fixed on the basis of the dates
of their appointment.

43. 'We, therefore, direct that the petitioners shall be
éssigned inter-se seniority on the basis of the dates of
their appointments. They shall be entitled to consideration
for promotion to higher posts from the dates their juniors
were promoted in accordance with the Rules on the basis of
the reviséd seniority list. Their cases shall bé reviewed

N

i
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by Review DPCS .However,the juniors who have been officiating

in higher posts for long periods, shall not be reverted to

lower posts. They shall be absorbed against future vacancies

or supernumerary posts created to accommodate them, But they

shall be considered for future promotions on the basis of

their revised seniority.

44.

The above directions shall be implemented within a

of

period /three months ofthg date of receipt of B COpY of this

judgment by the Respondents,

45,

The TAS cre disposed of sccordingly except .for T,z. N

575/86 which is dismissed for reasons indiceted in pere 31

dbove. Ko order as to costs. Let &

kept in ecch of the Tas for record.

sd/-

(SR .SaG:R )

Judicial Mamber -

copy of this judgment be

n

sa/~-

( Kaushal Kumsr)

Vice Chairman
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