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" For the first:time on 25.5.84

IV THE CENTRAL ADMINISTRATIVE TRIBUNAL, JAIPUR
BENCH, JAIPUR.
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{L.A.No.1573/86 . Dt.of order: 13.4.'93
;éam Gopal : Applicant

Vs.

ugnion of India & Ors. : Respondents
o

ﬁr.p.v,Calla

Counsel for aoplicant

IMr K.8.Shrimal : Counsel for resvondents
'GORAM

i Hon'ble Mr.Justice D.L,Mehta, Vice Chairmadn
= Hon'ble Mr'.B.B.Mzhajan, Member (Adm) .

'?ER HON' BLE MR.JUSTICE D.L.MEHTA, VICE CHAIRMAN,
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N Applicant plaintiff filed @ suit in the Court

v
i

-bf]ledrned Munsif Magistrate (West) Jaipur City,

1w

hfalour on 7.10.85. _The same ha&s been transferred
l
to this Tribunal under Sec.29 of A.Ts Act and

v ?egistered as T.A. The applicant was d Railway

 employee and there is an allegdtion that in @
'*baSe of theft the applicant was convicted on
ﬂ?25.2.77 under Sec.411 IPC i.e. for an offence of
-j#eceiving stolen property knowing that it is @
?stolen one. However, the learned Minsif was of

“lthe view thet it is a fit case looking to the

c1rc1mstances of the case for the benefit of Sec.4
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of the Probation of Offenders Act to be extended

Len favoir of the anplicant plaintiff.

L2, The aﬁollcant continued in Service upto

21 24.,5.84 and no action was taken bmehe resoondenus

4, a notice was issued

by the reqoondents to show cause why he should not

‘i be removed from service on the ground that on

i 25.2.77 he has been convicted under Sec.411 I1.2.C.
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3? The anplicant was thereafter removed from
é%rvice’on 18.8584. He submitted an anpeal/review
p?tition. The sdme was, however rejected. Defen-
d%nts have filed their reply and they have admi-
réed that the aoplicant was convicted under Sec.
4?1 I.P.C and for the first time notice was served

r? him on 25.5.84, to show cause why he should not

be removed from services.
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4. Both the parties have not produced any docu-
ﬁonts in the Court. The learned counsel for the
aéplicant submirs that‘he has filed an M,P. which
r;mained in defect and he removed the defects today
a%d submits that he wanted to produce the copy of
tﬁe impugned order on record, as the opposite party
has taken the obJectlon +hat the order has not
QroduCed. He has further submitted that the suit
ﬁés pending in the Trial Court and as ver the
practlce the documents are filed at the time of
framlng of the 1SSues It seems that the pled is
SESeﬂ on ignorance of the practice of the Trial
Court In trial’Court the documents which a@re the

foundaoion of the suit are filed with the plaint

-

'%nd other documents dre filed at the time of

ﬁraming of the issues. In any case, & CODPY of the

1mpugnod order could have been filed during the

last 7 years after the transfer of the case before

the Tribunal.
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-5. It is an admitted position that the anplicant

iwas convicted under Sec 411 IPC for receiving

Stolen property from an accused who had committed

_theft in @ private house. This mey be sufficient

,oround for not keeping the aopllcant in employment

ohation of Offenders

Act has been extended by the Trial Court, Looking

to the facts and the circumstances of the case
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th§ order cannot be held to be arbltrary or unjust

bu? the conduct whwch led to convict has to be con-

5i@ered by the Disciplinary Authority. It ig immoral
4 :

toireceive stolen property is an admitted position

e
u

but for every immoral act the punishment of removal

from service is not given. It depends upon the nature
ofzthe offence whether the punishment should be

aW%rded or not.
l‘a |
6.1 Mr.Calla has cited AIR' 1985 £C 772, Shankar Dass
Ve . Union of India and invited our 2ttention of para
'

7'§f the judgmenﬁ. Shri K.N,%hrimal has submitted
tﬁét the impugned order has not been filed in the
Court and he has referred to the case of AIR 1986

5C 12166 Surinder ovnah Vs. Central Government and

i ]
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d;@wn our attention to pard 9 of the judgment in
which it was held that norm@lly when @n order of
Go%t. or some auﬁhority is impugned before the High
Cé&rt under Art. 226 of the Constitution, the copy
of the order must be produced before it. In the

|| i
ao@ence of the impugned order, it would not be

DOSSlble to aSCPrtalP the reasons which mdy have
1moelle4 the authorlty to pase the order. It is,
therefore, 1m0roper to quash an order which is not

prpduced before the High Court in @ proceeding

uhder Art, 226 of . the Constitution.

i ‘ _ .
7J% We have allowed the parties to redd the order

AWJL both the Da]tl@S red the 1mpugned order before
/KL}L/ uS' Lhe basis of the order is & conviction under

uec 411 IPC and the disciplinary authority has held
that 1t is an 1mmoral act. As such the qon—productlon
wglcq may ordinarily be fatal may not be fatal in

the instant case as we have taken into consideration

Eﬁe order passed and Mr.Calla has submitted the cOPY
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oﬁ the order ﬁoday with the M,P, before the
Tﬁibunal. Mr.Shrimal also cited before us the
céSe of AIR 1988?56 285 Trikha Ram Vs. V.K.Seth
aﬁa he has also cited the case of Union of India
Vé} Bakshi Ram réported in 1990 iabour Industrial
Cgbes 806. The p%oposition laid down in both the
dgées dre not diééuted. The respondents have 2
p&wer to impose penalty on @ person who has been
cdhvictea even if the benefit of the Probation of
Oﬁfenders Act has been extended. The important
fé%tor in this case is that the avplicant olaintiff
wg% convicted on 25.2.77 and the benefit of Sec.4
of;the Prohation of Offenders Act was extended to
hi% favour and notice for imposing punishment was
Sé&ved on 25.5.84, The respondents have not said
iﬁ%the revly thaﬁ during the intervening veriod of
o&%r 7 yedrs an?‘misconduct was further committed
bg;the plaintiff applicant. When the resvondents
ha§e failed to take any action for 7 yedrs and no
ad&erse conduct had been noticed within the period
of?? years after the conviction ard he continued to
béiin employment, this is a grouna for taking a
l}%eral view in favour of the plaintiff anplicant.
8',: In the reéult, we are of the view that the

|
oféer of removal dated 18.8.84 and the subsequent
oﬁﬁer pvassed by the anpellate authority on 13.12.84
DQ;Set aside. We direct that he should be taken
béék in service Within a period of 3 months from

t&day but in the facts and circumstances of the

case he shall not be paid back wages of the period

.y ‘ . A
during which he remdined out of employment because
o

of the order dated 16.8.84 till today. This period

1
|
|
1



¥,

(Y%
]
e

£hall be considered for other purposes &8s period
spent on duty. However, it will not adversely
affect the persons who m23y have been promoted
during the intervening period and the @pplicant
will ha@ve no claim against those promotions. for
future promotions, this period mav-be considered
as continueous service and this period may also
be treated &8s qualifying service for persion and
other benefits. The T.A. is disposed of accord-

ingly with no order as to costs.

(B,B.Mahajan) = (D.L.Mehta)
Member (A) Vice Cha@irmen.



