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;:Ra .. m Gopal : Applicant 
. n 

Vs. 

:, (!nion of India & Ors. : Respondents 

'I 

Mr.P.v.ca11a 
"fl 

: Counsel for aaplicant 
,, 

Counsel for resnondents ·: :: '"' c .1;1r.K.;N • ...,hrimal 

::GORA.M 

Hon'ble Mr~Justice D.L.l'!~hta, Vice Chairman 

Hon' ble l"ii.B.B . .M:1hajan, .fv'iember {Adm). 

'pER HON' BLE MR .,Ji.JS ·rrcE D. L. MEHTA, vrcE cHAIR.tv.IA.N. 
\J 

Applicant pla·intiff filed a suit in the Cou,rt 

' .'{Sf -.learned .Muns if Jvlagistrate 0-Jest) Jaipur City, 

,,Jaipur on 7.10.85. _·r11e same has been transferred 
I . 

: ~o this Tribun~l under Sec. 29 of A. Ts Act and 
:J 

II,• . :r-egistered as T.A. The applicant was a Raih1ay 
'j! 

:¢mployee and there is an allegation that in a 

" :~ase o.f theft· the applicant was convicted on 

''25.2.77 under Sec.411 IpC i.e. for an offence of 
I q 

·,:~receiving stol~n property knowing that it is a 
' ·~ 

'!stolen one. However, the learned Muns if was of Ji 

,, 
the view that it is a fit case looking to the 

circ,imstances of the case for the benefit of Sec .4 
,[ ,, 

jof the Probation of Offenders Act to be extended 

~qfn favoJr of the a,,pucant plaintiff. 

·: i: 2. The a 'Jpl icant continued in service upto 
~ ~ . 

: !; 24. 5 .84 and no action was taken by;,1\the resoondents . 
• 1i -/ '/ - • 

' d , :: For the first:time on 25.5.84, a notice was issued 
~; 

by the resnondents to show cause why he s:-iould not 

. : :; be removed from service on the ground that on 

25 .2. 77 he has been convicted under Sec.411 I.P.C • 
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3\ The a".)plicant was thereafter removed from 

. :' . ·. 
service on 18 .8 ~·84. He submitted an aDpeal/review 

ii ' 

~ftitior!. The same was, however rejected. Defen-
f; 

d~nts have filed their reply and they have adni-
·: ,1 

tted that the a·;plicant was cor.victed under Sec. 

4:~1 I.P.C and for the first time notice was served 
' 
" tp him on 25.5.84-, to .show cause why he should not 

I :i 
be removed from services. 

;i il 
4. Both the parties have not produced any docu-

ments in the Court. 'rhe learned .counsel for the 

" applicant submits that he has filed an H.P. which 
I' . 

,. 1: 

r~mained in defect and he removed the defects today 
" ' a'nd submits that he wanted to produc_e the copy of 

" . I ' ~ 

the impugned order on record, as the opposite party ,, 

h'as taken the objection that the order has not 

,. ·) 

produced. He has further submitted that the suit 

1: 
w;Fs pending in the Trial Court and as oer the 

,, 
P.~actice the documents are filed at the time of 

" 
'iraming of the issues. It seems that the plea is 
I 1/ 
'ii: b;ased on ig-norance of the practice of the Trial 

C'.ourt. In trial Court the documents which are the 

':foundation of the suit are filed with the plaint 

I;;! 
·~nd other documents are filed at the time of 

framing of the issues. In any case, a copy of the 
!l ,. 
impugned oroer could have been filed during the 

,, 1'. 

I 17 h'j . fast 7 years after the transfer of the case before 

~I 'yt 1'he Tribunal. · 

$. It is an admitted position that the anplicant 

. "1as convicted under Sec .411 IFC for receiving 
I :i 
" ~tolen property from an accused who had committed 
;: 
theft in a private house. This ~ay be sufficient 
d 

;?round for not keeping the a;.:iplicant in employment 

, 'even though the benefit of ProlJation of Offenders 

:Act has been extended by the I'rial Court. Looking 

t 'h facts and the circumstances of the case , o <:. e •.• 3 
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tl1~ order cannot 'be held to be ·arbitrary or unjust 

'I; 

but the conduct which led. to convict has to be con­.. i! 
, •I 

sigered by the Dfsciplinary Authority. It is immoral 
. :i 

I 

to~receive stoleri property is an admitted position 

but for every irirrpral act the punishme.nt of removal 
'l I 

I 

fr9m service is ript given. It depends upon the nature 
"'; 

of' the offence whether the punishment should be 
. :· 

at~drded or not. 
ll :.J 

. i! 
6. :! Mr.Calla has., c-ited AIR· 1985 SC 772, Shankar Dass 

,, 
Vs~ Union of India and invited our attention of para 

':1 
7 ·ef the judgment.. Shri K.N.Shrimal has submitted 

'.i ' 

that the impugned order has not been filed in the 

Court and he has 'referred to the case of AIR 198 6 
!J 
:i 

sc:: 2166 Surinder Singh Vs. Central Government and 
1: 

';l 
dJ?"C!-Wn our a ttent1on to para 9 of the judgment in 

which it was held that normally when an order of 

" ii ' 
Goyt. or some authority is impugned before the High 

c<;>~rt under Art .. 226 of the Constitution, the copy 
.· ' 

' 
0£·! the order must be produced before it. In the 

: ~ ~ 
1i ·l 

ab~ence of the impugned order, it would not be 
'1 :1 

pofus ible to ascertain the reasons which may have ,, 

impelled the authority to pass the order. It is, 

therefore, improper to qu?-sh an order which is not 
·J - ' 

'\] I 

l j, 

p·roduced before the High Court in a proceeding 
1 'l I . " 

u.h:¢ler Art.226 of ·'the Constitution. 

ii 

7 :: 1i?e have allowed the parties to read the order 

/J-'J~ both the parties red the impugned order before 

us·~ The bas is of the order is a conviction under 
' ·;· 

' 
s~ic.411 Il?C and the disciplinary authority has held 

tl-fat it is an immoral act. As s 1.ich the non-production 
,, 

which may ordinarily be fatal may not be fatal in 
- r: 

the instant case .. as we have taken into consideration 
;1 

"~: · a "" ca11a has s•1bm1' t·tea_ the copy t~e order passed, an 1-1r. , _ .. 
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of the order today with the M.P. before the 

Tiibunal. Mr .Shrimal also cited before us the 

ca'se of AIR 1988' SC 285 Trikha Ram Vs. V .K)3eth 

and he has also cited the case of Union of India 
,, 

Vs". Bakshi Ram r~ported in 1990 La rour Indus trial 
,, ' 

Ca~es 806. The proposition laid down in both the 

ca.~es are not disputed. The respondents have a 

power to impose penalty on a person who has been 

cobvicted e?llen it the benefit of the Probation of 

o·~fenders Act has been extended. The important 
•; li I 

:. 

f~·ctor in this case is that the aJplicant plaintiff 
' "rj 

w~:k convicted on 25. 2. 77 and the benefit of S.ec .4 

of
1
, the Pro~a tion of Offenders Act was extended to 

hi,s favour and notice for imposing punishment was 

' '" s~)r:ved on 25.5.84. The respondents have not said 
,, . 

in: the reply th&t during the intervening period of 
: 'I 

over 7 years any 1miscond'.1Ct was further committed 
. '! 

•, 

by;
1 
the plaintiff' appl leant. When the resDondents 

I 

haye failed to take any action for 7 years and no 

aave rse conduct had been noticed withj_n the period ,. 

•' 

of:: 7 years after.the conviction ara he continued to 

b~:; in employment; this is a ground for taking a 
i . 

1 iberal view in favour of the plaintiff arinlic-::nt. 
'I l/ ' 

q 

8 :! 
·:; 
" 

In the result, we are of the view that the 

order of removal ·dated 18 .8 .84 and the subsequent 

or:;ier passed by the a--,pellate authority on 13 .12 .84 

be': set aside. v\e direct that he should be tu.ken 
' ii 

" ' back in service within a period of 3 months from 
,' 

I' ' today but in the facts and circumstances of the 
" 

c_af:;e he shall not be paid back wages of the period 

c:l'J'ring which he remained out of emplqyment because {) 
I iJ 

:1 

o£j the order dated 18.8.84 till today. This period 

• • 6. 
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s':1.all be considered for other pur~;:,oses as period 

spent on duty. However, it will not adversely 

affect the persons who may have been promoted 

during the intervening period and the ap9licant 

will have no cla irn against those promotions. For 

future promotions, this period may-be considered 

as continueous service and this period may also 

be treated as qualifying service for per 1s ion and 

other benefits. The 'r .A. is disposed of accord-

ingly with no order as to costs. 

(~~ 
(B.B.Mahajan) · 

Member(A) 

I 
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