central administrative (ribunal
‘ Mumbal Bench

UN MNO.966/98

- Mumbal this the 1#th day of June, 2002Z2.

Mon ‘bie Mrs. shanta shastry, Member (J)
Hon'ble Mr. Shanker Raju, Member (A)

Jagdish K. M1Liai,
KA0 MIOL MOLLll, GOoraswadi
Maitad (west), Mumbal-6d., ~@(pplicant
(MY Advocate Snri suresh Kumar)
~YErsus-~

1. union oT india, through

secretary, MInistry or rinance,

vepartment of Kevenue,

Horth BLOCK, New UDelhil.
2. Member (Mersonnel),-

central goard ot kxcise and

customs, MNorth HIoCK, New Uelhi.
&, Lommissioner, Lentral kXcilse

commissionarate, Mumbai-~il,

Mirmal Champbers, 9th rloor,

Jijibhol Lane, Farel, mMumbal.
4. Addl. commissioner (Mav),

commissionarate, Mumbai-ii,

Miramal Chambers, Yth Flioor,

Jijibhol, Marel, Mumbal-la. ~Respondents
{8y Advocate Shril Bhadavkar, proxy ror sSh. M.l. setnna)

URUER  (ORAL)

Mr. Shanker Raju, Member (J4):-

#Applicant 1mpugn§ respondents’ original ordger otT
penalty dated 24.5.19%6, 1mposing minor penalty oT Ccensure as
well as an order 1n rev;sion gated [J.2.9/., enhancing- the
penalty by reductlon to one stage 1n The Lime scale or’pay Tor
a4 period of twWo years, Without cummulative erfect and the
appellate oroer and the appellate order dated 1h.1.98,

upholding the revised punishment.

TN

“¥. - Applicant, an 1nspector in Lentral bxclse was . served - -

“ypon a minor penalty chargesheet tor the allegation that on

&N

S laLr.us while conducting  the search o wvehicie and or



occupants therein he has acted beyond Jurlsdiction and also
raried to 1nTorm hi1is 3Uperiors and also nort included in the

pPUNCh W1IThesSsSesS and also Talled to prepare a punchnama.

5. Un reply a minor penalty or Censure was intrlicted upon
the appllcant holding that no malaride or tack orf 1ntegrity

has beesn Tound on his Part in d1schards or hilis duty.

4. Kevisional authorlty sSuo moto through a memorandum
gated Z21.8.96 1ssusd a4 sShow cause notice to the applicant to
@nhance the punishment to which a representatlon was prererred
which ultimately culminated 1Nt an ennanced punishment by an

order dated /f.Z2.9/7.

Y Un appeal agalnst the enhanced punishment the same has
been upheid by an order dated 1b.1.98, giving rise to the

present UA.

G Learned counsel tor the applicant $hri Ashok Kumar 1in
this UA assalled the orderon the ground that although the
disciplinaty authority has not found any mataride or irack ot
integrity | in  dilschargs oOT duty vet 1mposed a minor penalty.
the act done was 1h good rTaith. the rev1wing authoriye has
not consldered the contentions of the applicant and the ordger
passed enhanclng the punishment 1s not objective on the basis
Oor avidencea, In this backdarop 1t 18 stated that as per
notirication dated 10.12.8% the p%?rs ot Central kxclse
grricers Wwithin the Jurisdiction of thrse Commissionerate
1nclude the place where 1ncildent took blace‘ and on  secret
intormation he acted wtihin the Jurisdiction and as there was
no time fett to intorm the sSuperlor oftricers the raid was
N TPN

cohducted where nothing 1hcriminat was tound as such 1n

apsence orf any assistance by The public witnesses punchnama
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could NOt de prepared. LT 18 Turther stated that the 1ncident
was reported upon by a co-delinquent 1n XI~1 diary Kept under
the departmental ruies and no CLlrCULar OF WFitLen 1NSLructions
nave been violated. |he disciplinary autﬁénlzy”hés not made

any errort to Check up XIi-1 diary.

_/, Applicant alleges discrimination by contending that in

case Oor one Kajesh lulsl Uas vedant difrerential treartment has
pean meted out To him, Wwhich is contrary to Articies 14 and 16

OTf the (CONnSTitution of india.

u. Lastly, 1t 18 stated that the act alleged does not
come wlthln the amplt oF any misconduct and he has been
punished merely on sUusSplcion and surmises.
b

9. Learned counsel tor tn@ respondents Shri &%aq%VKar Tor
$h. M.l. sethna stated tThat no procedural 1liegality or
1Fregularity has been brought to warrant interrerence or  this
court in the proceedings. 1t 18 sStated that as per section 47
of the N.L.M.S. ACT, 1985 readwlth notirication dated 14.11.85
lnspectors of Lentral kxclse are empowered tO exerclse the
pwoers and perrorm the duties speciried in Secrtion 4¢ within
the area Of thelr respective jurlsdiction. /&S the area where
the raid has been conducted does not  come  within the
Jurisaicticn_or the applicant he acted without jurisdiction
ana as notification dated 10.12.858 J0oes Not  cover the
Uivisional Assistant Commissioner, oniy\ ASSISTAaNnt
commissioner (Mreventive) and Thelir start  have concurrsnt

jurisdiction.

10. In so rar as punchnama 1s concerned, 1t is stated that
the same has not been prepared 1h Tthe presence or  1ndependent

witnesses which prove thelr misconduct and Xi-1 diary 1s not
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written by The applicant but rather reported by another
orricer shri A.K. PFernandes and there 1s nothing in 1Tt to
indicats fnat the matter has been rererrad Lo TUrther superior
otricers. lhtimation arter zZ8 days érter ihcident a&and the
applicant peing an experienced orricer and dJdesplte Knowledge
of the relevant provisions has ralied to discharge his duty 1n
a responsible manner. rMor this, the punishment 1imposed 18
commensurate wWith the mlsconduct and has peen rightly enhanced
with =Bsurricient reasons on record, wWhich does not warrant any

interrerence ot this court in a judicilal review.

11, We have carerully consildered tnerrivai contentions  or
the parties and perused the material on record and also
perused the ofricilal record proauced betore us by tThe
réspondants. At the out§p, 1n a judicial review the scope ot
interr&ﬁﬁce 15  Llimited oniy 1n case o no evidgence andg

perverse rinding.

12. It one has regard to the tacts of The present Case
although the disciplinary authority imposed a punishmeént or

censure by holding that there 1S no mataride intention but the

revisional authority in 1E8 order recordsd reasons and also hod

given ample opportunlity by way OF a show Cause notice to the

a§pllcant. the resort or the applicant to 198s circuiar 1s
not. well tounded as 1t authorises only Assistant Commlssioner
(Nrév&ntive} and inspectors (Mreventive) workKing 1in Mumbal«l
and 11 and ihane CommilsSsionerate TO exercise concurrent
Jurisdiction. since MAssistant Commissioner and the sStary
thereundaer are not coverad 1h view ot Section 42 NUMS Act  the

regpective Jurisdiction - 1s  to be exercisedand as Mahim area

o w08s NOoT rtall within the jurisdiction of the applicant he has

acted beyond his jurisdiction, whiCh is against the rtles. =k
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Ls. In so tar as not preparing the punchnama 1% cohcerned
and not joining any publlc witness even 1t Tthe raid was a3
raillure 1t was 1lncumbent upon applilcant to have prepared it as
par the Ful@s. Moreover havihg no jurisdiction to act, the
raild wWwas not warranted without seeking permission of the

BUPArior orticers.

la. AS regards reporting the matter in XI~1 diary the same
is not a vaildg communication tO the superiors as the same has
not been done by the applicant himselr but rather by one fA.K.
Fernandes whereas the operatlion repotrt 15 to be submitted to
Tne superliors on the next working day and the intormation . 1n
8l~1 1% NnOot an intormation. he X-i-1 report does not contain
any remakrs to the errect that thls has been submitted Lo the
superintengent, 1.€., the next suparior orricer. As  the
COMMUN1CAL10ON Was Sent arter 28 days the same sSNows negligence
on the tThe part oF the appliicant Justiried the enhanced
punisnment upon him.

ib. we have also seen the orders passed 1n  revision as
well as by the appellate authority. the authorities have
recorded detalled reasons, dealing with all the contentions ot
the appllicant which Jdo not surrer rrom any legal inrirmities.
16, In our considered view, applicant has been arrorded a
reasonable opportunlty to sShow cause perore the punishment was
enhanced. there 1 no other legal inTtirmity pointed out to us
by The learned cCounsel TO Warrant our interrerence. We do not
Tlnd‘any infarmity 1n the orders passed by the respondents.
1/, In the result, as the D& 1s Tound bereft of mer:it,

the same 1S Jd1smissed. NO COosts.

< R | | bea ]

(Shanker Kajul (smt. Shanta 3hastry)
rembetr [J) Member (A)

“san.’



