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( CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH

ORIGINAL APPLICATION NOS; 825/98 : &
843798 AND 955/98 . '
DATED E DAY OF JUNE, 2002 ’

CORAM: HON’BLE SMT.SHANTA SHASTRY, MEMBER(A)
HON’BLE SHRI SHANKAR RAJU, MEMBER(J)

1. A.K.Devnani, UDC, : .
presently working in Naval e
Pay Office, Mumbai and .
residing at 310~A, Ramayan

Nagar, Ulhasnagar-421 003.

Thane Dist. . '

S.B.Prasad, UDC, .
presently working as Naval
-~ Pay Office, Mumbai and -
S - residing at CGS Quarters,
Flat No.30/376 Sector’ ;11,
Kane Nagar, Antop Hill
Mumbai - 400 037.

*~
-

- 3. Smt.Bela Karmakaﬁ%,UBﬁ
presently working in-Naval
Pay Office, Mumbai and y
residing at Nau- Samrakshan¢
Co~op Hsg Soc1ety,%
Building No.(=4, Roo No;ll,
Malad (w), Mumb&_u’w 4 0'064_

4. Smt.M.M. Rane, upg, . \
presently worklng in~ Naval
Pay Office, Mumbai and
residing at Plot No.7, Room No.é
Bhavishyadeep Co-op. Hsg. 8001ety,
Amboli Ramesh Nagar, ,
andheri (West),
Mumbai -~ 400 058.

%. R.C.Kétian, UDC, o ‘ : , -
" presently working in Headquarters,

Western Naval: Command,

Mumbai, and residing at

C~47, Raj Vaibhav Co-op. Hsg. Society,

Yogi MNagar:' Road, Borlvll(W),

Mumbal ~ 400 0%1.

6. H.Rebello, UDC,
presently working in Material
Organisation, Mumbai and
residing at a/4/14, Sunder Nagar ~ »
Kalina, Mumbai - 400 098. R Applicants in
’ ' OA-825/1998



." \ ) ) . ) ,

R.A.Tambe, UDC,

: presently worklng in

’,Mumbal - 400 088

Materials Organisation,.
‘Mumbai, residing at p- 12/10 - S
SPDC Colony, Mankhurd, : ‘ o AN

Ms.Alka G Vijayakar, UDC%, :
presently working in Naval, : X ,
Dockyard, Mumbai and . '
residing at 188/B,
Bhimraowadi, Thakurdwar,
Mumbai - 400 002.

K.V.Salgunan, UDC,
presently working in

- Commodore Bureau of Sailors

residing at 57/4,
NCH Colony, Pawai,
Mumbai - 400 078.

A.N.Thakur, UDC, .
presently working in = -
Commodore Bureau of. Sailors,

. residing at Patke Building,
Nst Floor, Pannalal Ghosh Marq,,
© Malad(wWest),

Mumbai - 400 064. . o .

's.R.Nerurkar, UDC,
presently working in
Material Organisation,.

‘ Mumbai, and residing at

220/3137, Sector-I, .
CGS Quarters, Kane Nagar
Antop Hillz Mumbai - 400 037.

D.M. leekar, UDC

- presently worklng in M. 0.

residing at Santoshimata Co~op_’
MHsg. Society, R.N0o.401, '

- Kajupada, Ghatkopar,

By

Mumbai - 400 084. - ... Applicants in 0A
» S P L.t 843/1998

~
.

Bavdar Dhyandas Nagad, UDC,

presently working at INS Vvalsura

Jamnagar, residing at Saraswati

Housing Society, Navagaon (Ghed),

Jamnagar —~ 361 008 . L. Applicant in oA
S ' I L 955/1998

/ ‘ -

Advocate Shri A.I.Bhatkar . -
V/s.

Unibn of India

" through the Secretary, .

Ministry of Defence, -
DHQ PO, New Delhi - 110 011l | -

\



T

2. The Chlef of the Naval Staff _— )
Naval Headquarters, - x
Sena Bhavan,. DHQ PO, .

“New Delhi - 110 O11.-

3. .The Flag Offlcer Commandlng in—

Chief, Headquarters,

Western Naval Command,

vShahld Bhagat Singh Road

Mumbal -~ 400 001. " ... Respondents in OA

’ Nos .825/1998,

843/1998 and
955/1998 ’

By‘Advocate shri V.S.Masurkar

4

DR | ORDER o
Hon’ble Smt. Shanta Shastry. Member (A)

611‘ these three OAs 825/98, 843/98 andv95$/98
involve é:common »issué of law - and facats are alsév
similar ' éhd‘ the advocates are also the Séme;_ we
fheréfore ;hoceedv to .dispOSe.'of* all. the three OAs
together by a Eommgn'bfdeﬁ. ‘

*

In the. 'yeér 419?9 vide Ministry of Defence

'letter dated 29th June, 1999 a scheme was 1ntroduced for

grantlng special pay to the ubDCs for handllng complex

nature- of work and,cqmpetence to deal with such cases

- and for this purpoée 103 of the posts -of "ubcs  were

upgradedF‘to vthé grade of Assistant in the scale of

Rs-425~800 in : 1996.  This was 1ntroduced - in
non-secretariat administratiye offices: where 'no
intervening»post'between 0S and UDC existed. - Further

clarificatidné were issued regarding selection of UDC
for grant of such special pay. Upto 1994 the special

~

pay was granted after an approval ‘was confirmed on the



._basis of seleéction method‘by the'DPC; 'This method 'was
‘dlscontlnued 1n January, 1995 as per Mlnlstry of Defence
letter dated 19th January, 1995. Thereafter from,
iJanuary, 1995 onwards the selectlon was carrled out on

cnlorlty cum fltness. u 'All- the applicants, éxcept
appllcant No 1 1n 0A 825/98 and appllcantr No.s in Oa& -
N07§48/98 were» granted speslal pay‘by=h91ding DPC on‘
seniority. cun fitness baSis. Orders were issued-on let
July, - 199égrant1ng spec1a1 pay to those - UDCs  who wsrev
v1nc1uded in the select 11st. l

( : .

2. ‘ Thereafter | the recomnendatlons of the 5th pay .
Commission were' recelved | The Sth pay . Commlsslon

rscommended | in 'para 46. 17 ‘that 10/ ~of posts in-
subordlnate offlces hav1ng no intervenlng -grade above
_the level of UDC be upgraded to. the level of Asslstant,
h'If_was further clarlfled in para lO?,?-thataios posts Qf‘
unec in the subordinaté sffiCQS to which the special pay’
',was" attachéd 'may‘r be reQised'v>in higher scale
correspondlng to. Rs 1&00~ 2660 and the .special pay' be
s1mu1taneous1y wlthdrawn and in' pursuance -of' thsss
recammendations a letter uashissued‘bn 23rd June,;'l998
upgrading - 152 ndsts‘bfiuocdin'the Navy to ths grade'nf
assistanti(earlisr'OS Grade II) in 'ths' pay scale of
Rs.5000 - 800b with corresponding‘ reductimn-'in‘the
strength of UDC slmultaneously. ‘Thé scheme of "granting
“sp801a1 -pay‘ of; Rs.70/~ per‘ mdnth to UDC psrforming

complexJnature> of duty also was terminated. - The



appear . in this list; eing aggrieved
have approached this Triblnal seekin

'rollefs~~ (a) to quash’ dnd-set aside

upgraded posts were:* mergpd in. the post 'ofo assistant

redesignated from. the post of earller 0S8 Grade~-I1IL. It

was also édvised in this letter that-the post shall be

fllled by holdlng DPC as per the recru”tment rules. The

respondents held DPC accordlngly

the panel forvp}omotion,to the pdst of Assistant v1de

letter datéd, 22nd September;/d§9é. The.panel'oomprises_

of 111 persons. Tho némes‘o the applicahts did not

’

4

he applicants

dated - 23.6.1998 and 21 7.98 as far as the upgraded post

of Assiétantois coﬁb Med and to,direcf the - respondents
4 i

i tho/pay scale of Rs . 50008000

*
4

with effect prm_pl;Ol ?86 orofrom the'date they have

to place tﬁé‘applxpan‘

. . «/ . . ’ .
been granted special pay of Rs.35/70 without §ubjectihg

: ' /o .
them to any se ection_a% such. ~They have further prayved

“that they 'ohoold nét be required. to undergo any

‘selection prbcess as 'they - had_ already "uhdergoneﬂ

selection' priocess fat the time of grantlng special pay.
Inter1m rell ¥ pasggd earlier was vacated On 27 . 11 1998

modifying that he. actlon taken in pursuance of the

impugned panel dated 22.02L1998. shall be -subject hto

ffurther final ordéhs that;maj be passed in the OA.

4. ' The contention of. the applicanfs.iéathatrthe

respondents ought not to have held ¥ review OPC as N

such stlpulatlonwas made by the 5th PayComm1851on while:

el

e e - -

nd-thereafter 1ssued

the following

he impugned orders’



'r@commendihg quradation of lO%«posts of UDC to thatldf
assistant_ >Furthér;_ the applicants had vvalready

undergéne the selectionprocedure: while being grahted"

special pay. Therefore it was not proper on the barr

pf the réSbondents' to have held a DPC agaln to select'
10% UDC for | the post of A881stant. The learned counsey
,for; ‘the -appllcants drew our attentlon Utol certain
. clarlflcatlon 1ssued in regard‘to special pay granted to
certain ‘post  of unc Hin : 'the | non~secretar1at'

Uadministrative offiées.> - It. was clarified ~under the

' . . t

Mxnlstry of Flnance OM dated Z29th December, 1982 that
the selectlon 1s to be made by the controlllng authorlty

on thevsultab111ty of a-partlcular offlcer,to.enable to

~

- work in a post identified'as carryihg complex nature_vof'

work.  Seniority . cum - fitness would not be a crlterlon-

for filling of .such post. ﬂccording_to the ,applicants

the criterion for grant. of'ispéCial pay was a proper

selection/}pogiffVe act of selection and not merely
onseniority cum - fitneés and therefore, hav1ng been

selected once, they could not have been subjected ‘to " a

' further selection for the fsame,'post_' The appllcants’

were therefore anticipating that they wouid be piaced'in

1

- the hlgher scale of Assistant automat1cally. . However.

whlle thelr sp801a1 pay = was terminated they were not

placed in the sale of Assistant.

5. ° °  The applicants also contend that in CPWD orders

of upgradation of 10% post of UDC were issued on

P



3Q.12‘1997 upgradation was granted to those UDCs who were

.

engaged in complex nature of work and who were getting

~special pay of Rs.70/~ per month 'in: the pre- reylsed

scale. There “wes no- DPC held. The applloante have

worked in the hlgher post for lo g and 51nce, they were,
"nhot adversely reported upon And they were competent to

do the complex nature of job', they were continued on the'

special pay till the impughed order dat'd 23.6.1998  was

issued. Thus, abruptldy they havj discontinued this
’ | : L / S -

special pay without‘sh w cause notice. It also violates
the principles of . Hdatural -justice. . The registered

a35001at10n of whig the appllcants are members had alsa

made a -represeng;tlon' on 27.9.1998 to Respondent No.1l

requestlng to 1séLe 1nstruct10ns to various offlcer for

pla01ng all the UDCs draw1ng spe01al pay in. the scale of °

-Rs 5000~ 8000 /and to fill up the remaining posts on the'

basis of seléctlon as done 1n the past. s

. o f
,
|

/

6. " The respondents. sdbmit' that they have gone
. strictly by . the orders issued. The contention of the

applicant that there was no pre condition of reduiring

oF holdlng ‘DPQ is not correct.- The government order

\

dated 23rd Jupe, 1998 made it ‘very ‘clear that the
upgraded posts w111 stand< merged  with thef_post of
Assistant redeslgnated from the post of erstwhile 0s

Grade-I1 and. shall be placed by holding DPC as per the

recruitment rules since .the post of Assistants were

redeeignated‘ after ~merging’ of the 0S5 GRade-II.




Therefore, the respondents rightly followed  the’
recrultment rules 'for'the post of 0S Grade-II and held
<olect10n for the same., In the process, the vapplicante

'could not be, selected wlthdrawal of the spec1a1 pay

was as a result of the recommendatlons of the. Sth Pay

, Comm1331onh Therefore ‘there was no need to issue any

_show cause  notice.

.

7. The learned counsel for the appllcant has drawn
| our attentlon to OM dated 19 3. 1999 of the Government af

Indla, Mlnlstry of Flnance, Department of Expendlture

(Employment Cell) in thls conneotlon Wthh was forwarded

’ by the Mlnlstry of Defence v1de letter dated 09. 4 1999
In this OM the Government of Indla took note of certaln
doubts which’ had been ralsed regardlng procedure  to be

'followed whlle grant1ng‘spec1al pay after examlnlng the

mqtter in consultatlon wlth the DOP&T Government dec1ded

_that the foLlowlng course~of actlon may be 'adopted for

”plecement of Ubecarrying the,sCale of“Rs.1200~204o with ..
:special pey of Rs.?0/~ p.m. ‘ in.the revised scale‘of.
Rs .5000~ 8000 as, mentloned against Sl.v N078 of para.B'of_
Mthe first eohedule‘CCS (RP) Rdlee>1997.f (a) QDé poeted'

| against 10% identified post may initially be plaoed;in
B the scale of 'Re.AOOOwépOQ and vallow special pey‘bof
;Re.i40/~'p,m; with effeot from .01.01f1993_. (bﬁ

7 Sanction;meyfpe issued to oreate ’edditionel posts  of.
Assistant in the scale of Rs.5000-8000, equal  to the

- number of 10% identitied post'of' uocC | carr?ing special

~
e e g o
T 7



péy of 'Rs;7o/¥ (c) égainét additiéﬁal.post so,efeated
UbC may be Conéidered for promotioh on ‘fhe basis  of
‘ $eniorify‘cum fitness. Their pay on bromotion maybbé
‘ fixeqiin tefms'bf‘Fé 22 I‘(a) (i). 'Furthén, wherever -
_‘UDCé' are barryihg 'speéial ,pay'of'Réfl40, this may be
taken inﬁo:accéunf:in fi#ation .bf->pay. v(d)FEOm the
date; the édditional created  posts of Assistants are
filled up by bromotion as mentioned in (c) .above, the
pogts. bf' UDCs‘carEying sbeéial pay_df Rs.i&O:per month
(pre~revised Ré,70)'may be'aﬁolisﬁed_ fe) If. ény ung
fdrawiné.a bayﬁof Rs.l40_(bre~revised Rs,70) doe§ not get.
pfomotion.tto the‘bost/gf Assistant in terms éf para (bj
faone, he may be tfansfenred \énd' posted égainst_ énl
 qniqentified post of UDC ﬁqt carrying épeéigl'pay.  From
the idaté. of 'fransfer to 'the uniaentified- posf the'

‘special pay‘ﬁs,l40 may bebdi§continued. It was further

stated that the existing orders on fhé subjeﬁt:stahd
’moqi%ied‘to the extant mentidnéd. in Eéra (a) to (e}
above. -Thus, Gévérnment of India Jlaid Qown‘“aﬁ
alfogethef new'procedufé- for *upgrédation “of  the lQ%
' posts Of” UDQ to the post of Assistant asbagaiﬁstvthev

"selection procedure followed by the respondents.

8. It has also been further submitted by Cthe
respondents that all the applicants have been promoted

0 the post ofﬁﬁssiétant in the higher pay scale between

08thAAugust, 1999 to 15th December, 2000. :Some_of -them
have also retired.

..b10.
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94' | We’ haVe” heardh,learned counsel for ooth.the

sides end haVe also noted - the latest clarification

issued by the‘ DOP&T It is abundantly clear that 10/1'

| posts of UDCs to be upgraded to trét of A581stants that

the UDCs are -to_be selected( the basis of senlorlty
Ve

cum fitness only and not oh_' basis of selectlon;

| Also in. the light of - Ahe Memonrandum of the 5th Pay

Commission. there was “ 0' p01nt» in subjectlng tho"

applicants to a fre' elecetion. rther'eveh though

it was de01ded to f;th up’ the r e31gnated posts of
f,MW\ .

ﬂesistahts  as pen heg;bitmeht r«les_stlll when the posts

o . / 2 :

" of OS 1T . had ;a ready beeq//herged~ in the post of

| ﬁ# stant they no lLonger e%isted and therefore applying

r

Vi

the recrultment rU\qi\ir”prts not 1n'ex1stence was. not
The N

,legally correct. echuithent roles for the post of

9851stant ought to have " been considered"aocohding Sto o .

/"

which the posts gre to be filled ;on‘ the'beeis of

o

senlorlty cum flthess. This.-view has  now - dbeen
f _
oonf}rmed amply( by - the OM dated 19.3. 1999 whereby the
-hewﬁprooedure has been 1a1d‘down_ In thls view’ of tho
gmatter iwe hodd that the eppllcants are entltled to be
‘con31dered foh selectlon on the ba81s of senlorlty cum
"ﬁltness‘ as;!per the new procedure lald down now.“
| fhereforei wé quash_end set aside_ the 1mpugned select
panel‘dated"52,02.1998‘; The tespondente'ehall.conéider
the olaime’of'the 'epplioante\ forh upgredation on, the
basis of-: thev'OM'_dateov 19.3.1959 of the ﬁintetry'of

N I
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;Ience wlthln a perlod of three months from the date of
: ""elpt of copy of thls order OAs are allowed do

3
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