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CENIRAL ADMINLISIRAILVE 1R1BUNAL
MUMBAL BENCH: :-MUMBAL

URIGINAL APPLICATLIUN NU. 85//1998 _

IHLS 1HE 1S51H DAY UF JUNE, 2002

CURAM: HUNBLE SMi. SHANIA SHASIRY. .. MEMBER (A)
HUN BLE SHRL SHANKER RAJU. : .- MEMBER (J)
Shri @anil Laxman bBijlani .

f0f [(Startt NG . AUSIE],
mandra lelephone bxchange,
sandra, Mumbal-4ul) 050. .. fipplicant

My Advocate Shri K.oK. Yelwa.
Yersus

1. Union ot Lndia through
secretary, Ministry or
Communication, Mew Uelhl.

. Ihe Uy. General manager (CCH),
Maharashtra lelecom Cilrcle,
1l rloor,. telephone House,
padar (West) Mumbal-40U OZ8.

G the Chiet General Manager,
Maharashtra lelecom Circle,
Sth tliloor, lelecom Bullding-lil,
~Oort, Mumbal-400 OUL. .. Kespondents

My fAdvocate shri Y.g. Masurkar.

URDER (ORAL)
Honb’e Shri Shanker Kaju. Member (J)

Ihe applicant 1s aggrieved by the order or the
pisciplinary Authority dated 15.0Z2.1%9/ wherein atter
holding the Jdepartmental proceedings, peEnalty or
reguction To  the minimum Stage Of Ks.YbhU/- 1n The time
scale oF RE.9Y50~1%00 Tor a period of Twe years wWith
immediate errect without cumutative errect has been
imposed upon tﬁe appiicﬁnt and not adversely arrecting
His pension. lhe applicant alsd will not earn the

increments of pay during the period of  reduction and
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that on expiry - of perliod, the reduction wili not have
the efrect of postponing his Tuture lncrements or  pay.
lhe entire periocd of absence with errect trrom 26./7.9%7
shall be treated as break in service and net counted ror
any purpose whatsoever but the past services witl not be
rortreited.. Ihe appeal  of the applicant against tThe
aroresald order  has b@en rejected  vide order dated
05.11.199/. ut however moditied The order to tThe
extent that the pericd of apsence Trom duty Ttrom
YO I9YZ TO U&./7.199% be treated as “dies-non’  instead

ot break in service.

2. the applicant, has' been proceeded against ftor
remaining absent Without intimation, Tor a major
penalty. 1he charge sné@t was served upon the applicant
an z?.fuvq which was r&ﬁurn@d undelivered by the poastal
authoriﬁy with the remark unclalmed . |herearter,
auring one or the hearings, the applicant appeared in the
inouiry and a statement was made regarding Tritness  of
the applicant and physical and mental status. | he
statement was recorded and during the inquiry the
lnquiry Otticer provided to the applicant the Medical
certiticate and kL torm and the inquiry was adjourned
Sinedlie. § he lnguiry Ortvicer vide letter  dated
U5.0L. 1995 sent to the AaEM (a-1)  requested to  send

Weltare Inspector  at the residence or the applicant to

find out his physical and mental condition. | he

applicant inrormed  over telephone that he had already
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sent  leave application along with medical certiticate
UpPLto SL.OL.19YYS and agr@éd to meet the Lnquiry ‘oTricer
in next weeK. the Ilnguilry Orricer sought clarirication
Trom- the ULisciplinary AUThority vide letter dateq
UB.5.199%, which nas been replied to that neither the
applicant Jolined duty on OUl.0Z.199% nor any medical
certiricate etc. , has been  received trom  him.
Iherearter, preliminary hearing was held and notice was
sent which has been acknowledged by the applicant on
US4, 1995, Mowever, he remained avsent in The
pretiminary inquiry on  20.4.9%, which resulted in
exparte Jdecision by taking permisiion Trom The
visciplinary authority. Un completion of the inguiry,
the lnguiry Ufficer held the applicant guilty or charges
and submitted His report to the Lisclplinary Authority.
Un- receipt oFf the representation of the applicant
aAgalnst the aroresaid p@nait?, whlich has been upheld by
‘the Appellate AUTHhOrity and Kevisional Authority giving

rise to the present Uf.

G lhe applicant had challenged the proceedings on
the rollowing legal grounds: (1) that the 1inquiry has
been proceeded  exparte without tollowing the rules and
)
principiQSnatural Justice and thererore, not biging on
nim; (ii1) the allegations levelled against him are vague
Jepriving reasonable opportunity to detrend his case:
(111) @48 he was sick, no prior intormation has been

given as requilred; (iv)} Lt 1s contended that the lnquiry
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grricer has railed tc-examin@'tne applicant as provided
under Kule 14 (18) of the CLS (CCA) Kules. Lt 18 stated
that the orders passed by the authorities are mechanical
Wwithout recording any reason. 1t 18 also stated that as
the applicant has been promoted and therearter was
regularised, The mM1SCONJUCT 18 condoned and no

punishment can be 1mposed.

4. Ihe respohdents in the reply stated that arter
the 1nquiry Kept on sinedie desplite promising the
\
lnquiry UTrricer and by acknowledging the notic@A had
neither sent any inrormation regarding his l1ilness nor
@8Nt any application to the competent authority along
with medical certiricate. 1t 1s also stated that the
applicant has ralled to attend the 1nqulry which has
inordinately delayed and exparte decislion wWas Taken in
accordance with CUS (CUAR) Kules. It 18 stated tThat
leave cannot be claimed as & matter ot right and as the
applicant rtailed to intorm the authorities as well as
Taiied to submit medical record, the proceedlngs cannot
pe said to have been vitiated; 1t 18 Turther stated
that the 1ngulry has been proceeded 1n accordance with
the rules agnd the order passed by the authorities are
spEaking dealing with the contentions of the appiilcant.
1T 18 lastly stated that the misconduct has been proved
and rather & lenient view has been taken by the

Uisciplinary AUTHOriItyY.



e We -have heard the parties and perused the
record. Ledarned counsel has talled to turnish any proeor
o having submitted his medical record to the competent

authority or any other proof to show that arter inguiry

proceeding had been adjourned sinedie on Z&.10.1994  and

berore 0O4./7.1995 when he resumed duty he had intormed
the authority having sent the medical record. | he
Inguiry Officer was intormed by the applicant regarding
submission of medical certiricate to the - competent
authority. un verirication rtrom the visciplinary
mufhority, 1t was tound that no such application for
ieave was recelved by the Disciplinary AuLhority nor any
medical record existed. . Moreover a reasonable
opportunlity had been ﬁrrorded to the applicant by
Sendihg a notice, which wWas acknowledged by.him on
VB.4.95. UVespite this the applicant had railed to
report elther to competent authority i.e. Ulsciplinary
AUThority or berore the lnquiry Urricer as the applicant
dellperately without any JUST cause did not participate
in  the ingulry and avoided the same, which resuited in
@XPArte procesdings. in our considered view, this 1$ in

accordance with the rules.

. AS regards the submission that the applicant
WAaS - glven promotion  and Therearter he has been
regularised retrospectively amounts Tto  condonation of
misconduct and no punishment can bé sUstained, we Tindg

that the orticilating promotion had been given in  the
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cadre or 104 (G) under‘the Uil scheme which was due on
account oOT rendering iength or service, which canhot be
equated toO a reguiar promotion. In  this view of the
matter, as the promstion_ was Aacoount or length ot
Service as per the u}wv scheme, the same will not
condone the charge as the applicant was entitled on

compietion ot length oOT service and this has been

accorded to all the similarly placed persons..

/. In so rar as‘tne contention that the applicant
has not been cross examined by the ihquiry Orricer as
per Kule 14 (18) of the CUS (Ccﬁ) Hules 1s in view ot
his own rault and not joining the auty without
Justirying reason. He himselr 1s responsible Tor his
non-@xamination by tnelinquiry urricer. Had he been
availiaple to the inquiry Urricer, certainly the inquiry
Urricer would have resorted to tTthe Cross examination.
As  the proyision had hot been complied with without any
Tault on the part or the respondents, the same would not

vitiate the inquiry.

8. ' AS regards the contention that the applicant
was 1il, 1t was mandated upon him to  intorm the
authority and to seeK permission. Ih so tar as allowing
~him  to Join duty on 04./.95 without any medical
certiricate, the contention that the respondents are
estopped Trom proceeding him in a departmental

proceedings 1s concerned, the same wili not hold water.
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mecording to CUS (Leave ] Rules 19/2, leave cannhot be

claimed as a matter of  right. in case or S1cKness,
medical certiricate has to be submitted to the competent
aUThority. A8 The applicant had negither sent any
intormation to the competent authority desplte promising
the i1hguiry orricer nor submitted the medical record, he -
cannot escape by takKing recourse to the provision of
Hule 157 or LGHI. ﬁTt@r the 1ngulry had been adjourned
sinedle on ‘a specltic stat@hent the leave ags well as
medlcal torm had been handed over to the applicant. isut

' . . .
later on he had not sent the regulslite intormation.

SIN1s. casts doubt over the genuineness of medical record

of the applicant, which he could not submit till the
conclusion ot the proceedings. In  this view IoT the
matter, the contenticon of the applicant 1s rejected.

. LASTLY 1T 18 stated Lhat the order passed by
the authorities are hon-speaking. We have caretrully
perused the orders passed by the Lisciplinary, ﬁpp@iiafe
and Kevisional Authorities. We rind that ali the orders
passed by the respondents are in order and the

| | | ordars b

contention of  the applicant 1s baseless and are in
compliance of the CUS  (CCA) Rules, 1965, and TChese

orders cannot be traulted.

1o, Having regard to the above, as the applicant
had migerably ralled to establish the case on merit, the

Uft 18 accordlngly dismissed. No order as to Costs.
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(SHANKER KRAJU) (SM) . SHAMIA SHASIKY)
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