Central administrative Tribunal
Mumbai Bench

G No L 802/ 1998
Jai thi st Tune. 2002
Mumbai this the 2] day of Juns, .

Imr‘h]c Mra. Shanta Shastry, Member (Admnv)
Hon’ble Mr. Shanker Raju, Member (Judl.)

PN

Mohd. Dawood Peer Shmed,
Motor Dris ., COM’s Office,

Central Rail Mumbai-~400001

and residing at Raillway Colony,

faarter No.92, Flat No.lan,

Kurla (Fast), Mumbai-400 072, ~fpplicant

-
CST,

(By advocate Shri C.M. Jha)
~NVersusg-

1o Union of Indisa through its
General Manager,
Central Raillwawy,
Chhatrapati Shivajil Terminus,
Mumbai-400 001,

2. The Chief Operative Manager,
Ll

Central Railway, C.5.T.,
Mumbal-d0n 00l

2. Sr. Personnel 0FFice
GM s Office, C.5. T,g
Mumbza l~400 001 .

AN
i“$3

., P.rabharajan

. Zh. Anil Chandra,
Motor Drivers, under
Respondent MNo.Z, COM’s
wffFice, C.S.T., _
Mumbai-400 001, ~fFespondents

in

. -
(By advocate Shri éﬁiegh Kiumar)

ORDER
Fir. Shankar Raju, Membar (J):

fpelicant impugns the upgradation order dated 29.7.88

az well as seniority list of dotor Orivers dated 4.9.9%7

-

wharein respondents No.d4 and 5 hawe peen placed above him  and

-

eniority list and issuance

3]
L

has  sought  preparation of revised

of a revised upgradation order with all conseguential benefits.

z. fgpplicant Jjoined as a Jdaily rated casual Motor Driver
o 3.3.86  against  a clear vacancy of Shri ahmed Pashi, Motor

e waz  subie cted o

;—u

Oriver who left the Railway se
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medicél examination and had undergons a trade test for the post
of Motor Driver in  the grade of 950~1500 on ?"lE.ﬁQm‘ He was
declared successful on 1$.12.89 in the trades test. A seniority
list was published wherein respondents No.4 and 5  have besn
shown  above him despite being juniors and appointed later than
applicant. On making r@presentation'mothing fruitful has bsaen
done.  In pursuance of restructuring of Group *C° and D7 staff

. 1.3.93  the cadre of Motor Orivers after delay has been

B

.
ordared to be restructuraed in pursuance of which by an  order
dated 29.7.98 respondents 4 and 5 have been promoted as mMotor

Driver Grade-I in the scale of Rs.1320-2040 against the

- . ¥ .
upgraded post. Representation made against the pfarmotion order
has not been respondsd fo.

A . Learned counsel for the applicant Shri Jha stated that

the respondents  have delaved upgradation of the post of Motor
Driver for five vears and this has been done without
rectification of the seniority list. As the applicant is the
seniormost Motor Driver he should have bsen placed abowve
respondents 4 and 5 in the seniority list and was to be

promoted sarlier than tham.

4. Seniority list has not besn published vearwise and the
list of 4.9.97 was published for the first time. Applicant
wasnot aware of ad hoo promotion of respondents 4 and 5. This

ad hoc promotion cannot be reckonsd for the purpose of
seniority  for  furthar prémmtimn on upgr&ded post of Driver
Grade-~I. A junior who gets ad hoc promotion ks esarlier
cannot  be bestowed with a legal right to gain seniority over

his senior. The main criteria for the seniority is the length

af  service and as the applicant was appointed earlier to the
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respondents in the next below grade Z2.3.86 whereas respondants

4 and 5 were appointed in 1988 wers his juniors, as such the

applicant has a preferential right to be promoted.

B It iz contended that applicant had clesared the trade

test in the vear 1989 for the post of Motor Driver and at that
point of  time thé juniors  have not even besn appointed.
Placing reliance on Rule 306 of of IREM Vol.~-I it is stated
that the candidates selected for appointment at an  earlier
selection shall be senior to those selected later irrespective
of date of posting and Turther taking resort to para %14 of the
IREM ibid it is contended that whsn the date of appointment tao
tthe grade is  the =ame the date of entry into the grade next
below shall determine the seniority. It iz also stated that as
b@r paragraph 320 when a  post, @eléctimn as el as
nonwael@ﬁtioﬁ iz filled wup by considering staff of different
seniority units the total lesngth of service in the grade  or
squal  grade shall be the determining factor for determining
seniority. Further taking resort o the Full bench  Jjudgement
of the Tribunal in WL.S. Meena wv. dnimn of India 0A MNo.l21/91
decided on 16.07.1994, 1997 (1) ATI 4 it is contended that in
the matter of promotion and seniority a person who passed the
wligibility examination is entitled to higher seniority on  the

date of pazsing the examination ovaer the person who had passed

the examination on a subsequent date. In this backdrop it 1is

stated that the applicant who had undizputedly cleared the
trade test in 1989, much garlisr to the respondents 485 he  has
a right to ba promoted earlier than them.

& Private respondents despite  being served have not
filed any reply and as such it is legally presumed that thewy

have conceded the olaim of the apelicant and they have nothing

k
to state In mdﬁ#nwé@ Nfficial reszpondents filed thelr reply and
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Shri  Suresh Kumar appearing for the respondents contended that

the trade test has nothing to do with the appointment as Driver

which was held only to ascertain whether the person Knows

driving before utilising him as a casual driver. It is stated

that the applicant was appointed on post Fgcto sanction of
General manager on 29.6.90 as a Sub Hamal w.e.f. 3.3.;&
which has not been challenged by him and the duty performed by
him as a casual driver prior to 26,9790 is of no consequence.
Applicant was promoted as ad hoc Motor Oriver on 2.11.92
whereas . respondents 4 and 5 were appointed on 20.9.90 and
1%.11.90. These respondents have been regularly promoted as
Motor DOriver w.e.f. 30.10.96 and accordingly in the senioritw
list have been shown éenior as they have been promoted on ad
hoce bagis earlier than the applicant and drawing higher pay
scale are senior to the applicant. As the applicant has not
challenged their ad hoc promotion the claim is not well
founded. The re-structuring order has been complied with by
antedating the date of promotion of respondents 4 and 5. These

respodents were further promoted to the grade of Rs.1200-1800

as well as 1320~-2040 w.e.f. 1.3.94.

7. It is stated that a panel was drawn on 30.10.94,

showing the position of seniority which has not been assailed

bw the applicant. Now he is precluded from challenging the

same and further once he has availed the benefit of the order

dated 29.7.88 he_is not precluded from challenging the same.
In this manner the issue of limitation is raised by the leanred
counsel stating that the settled position cannot be unsettled
at this point of time. As the seniority of the applicant has
been fixed as per the panel position there igs no discrimination
as alleged under ﬁtticies 14 and lév&f theé Constitution of

India.

A
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3 We  have carefully considered the rival contentions of

the parties and perused the mate ial on  recorad. It is not

lisputed that the applicant as well as respondents 4 and 5 hawe
been  regularised in  the Motor Oriver grade Rs.950-1500 on

F0.10.%6. The dssue regarding assingment of seniority to

respondents 4 and 5 by  the respondents over and above the

applicant is concerned, the same has not  besn satisfactorily

+

explained by the respondents in their reply. In case the date

of appointment to the grade is same as per para 314 of the TREM

sl

the determining factor would be the date of entry inte the
arade next below. In this view of the matter the applicant was
appointed  in  the grade next below as a substitute hamal on
H.3.86 as well as respondents 4 and 5 have been appointed an

% The date of entry into the grade next

13

12.12.88 and 28.11.¢

‘)1

S A
{
below is anterior in case of applicant the seniority is to be
reckoned  from  that date and the applicant is undisputedly

senior to the respondents.

P Furthermore, as per para 315 of IREM where passing of
departmental  trade test has  been a condition precsdent to a
non-selection post the relevant seniority of Railway servant
passing the test in their due turn shall determine the basic
seniority. It is not rebutted by the respondents that the
applicant has not paszed the trade test meant for the post of
Driver in the vear l?@@ QH-N 2sfully  whaersas the respondents
' . oY . . .
have not passad it by that datepearlier to him. The contention
ot the respondents  that the trade test is to satisfy whether

the person knows driving befors wutilising him as a casual

-

labour is mfno consadquence to them as nothing has been brought
on record to indicate that after the applicant as well as
respondents 4 and 5 have been applointed asz ad hoo Drivers
and before regularisation they have undergons any trade test.

garlier trade htest they have

£

Tt iz only on  the basis of th

HE
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been regularised w.e.f. 30.10.96. In that event as the
applicant has passed the trade test earlier than the private
respondents 4 and 5 he haé a right for reckoning his seniority
accordingly and in that .event he is to be placed above the
private respondents. This view is fortified by the decision of
the Full Bench in Meena’s case (supra) where the person who has
passed the examination earlier has been entitled to higher

seniority.

19. In so far as the stand of the respondents regarding
limitation is concerned? the same would not be applicable as
applicant has challenged the seniority list issued on 4.9.97
against which he preferred a representation which has not been
responded to and he has come withuthe stipulated period of one

vears as envisaged under Section 21 of the Administrative

Tribunals Act, 1985.

1. As regards the contention that the applicant has not
challenged thé panel of 1986 we are of the considered view that
seniority has not besen correctly worked out by the respondents.
They have wrongly given effect tot-he upgradation &Jﬁ ignoring
the claim of the senior, promoted private respondents 4 and 5

and assigned them seniority above the senior, i.e., applicant.

1&. As the private respondents despite service have not
filed their reply, the contentions of the applicant and his

zlaim are deemed to have been admitted by them.

13. The only ground on which the seniority has been
assigned to respondents 4 and 5 is that they have been promoted
earlier on ad hoc basis in the pay scale of R3.9530-15300 as

Mator Drivers, cannot be countenanced, as ad hoc service cannot



be reckonsd For the purpose of assigning seniority and the
principle to be applisd should be in consonance with paragraphs

214 and Z15 of the IREM.

14. In the result and having regard to the reazons

I~ &a

B
s,

arded  above, we partly allow this 04 by directing the
respondents to revise the seniority of the applicant over and
above respondents 4 and 5 and to ante date it. In that event

the applicant shall also be entitled +to all
banafits. The aforesaid directionz shall be complisd with
within a period of four months from the date of receipt of &

copy of this order. Mo costs.
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