Central aAdministrative Tribunal
Mumbai Bench

1. DA No.496/98
2. OA NO.737/98

rh -
Mumbai this the 26 day of June, §002.

MHon®ble mMrse. Shanta Shastry, MembeF {acdmi )
Hon®ble Mr. Shanker Raju, Member (Judl.)

0A No.496/98

1. VYijav K. Bandiwadekar,
C/o Shri ¥Y.R. Singh,
advocate Sneh Sagar,
Al-%, Sector~17,
Airoli, Near Mumbai-400 078,

2. Rajkumar G. Khatri,
C/o shri Y.R. Singh,
mdvocate, Sneh Sagar,
A-1-5, 11/5%, Sector-17,
Airoli, MNear Mumbail-400 708, ~gpplicants

(By advocate Shri Y.R. Singh)
O No.737/98

Ganesh G. Jadha,

C/o Sh. Y.R. Singh,

AT-1,11/5%, Sector-17,

giroli, Mear Mumbal 400 708 ~fpplicant

(By Advocate Shri Y.R. Singh)
“Mersus~

1. Union of India through ths
General Manager,
Central Railway,
Mumbai, C.5.T. Main.

2. The Divisional Railwav Manager,
Central Railway,
Mumbal, C.8.T.

The Chief Personnel Officer,
Pay Commizsion,
Departmaent HMumbail CS8T Main.

»
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The Dv. Chief Parsonnel Officer,

Headguartars,

Of fice Personal Branch,

C.3.T.m. ~Respondents
By Advocate Shri V.S. Masurkar)

QR DER

M. Shanker Raju, Member (J):

fe these Ofs involwe common question of law and facts,

thaey are being disposed of by this common order.
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2. in both these O0As applicants, three in number, nave
seght quaﬁhihg of the orders passed by the respondents  on
5% 2. 98 denying them fixation of bay as Sportsman at the me i mum
of the grade and maintaining the fixation as a raplacement scale
in pursuance of the recommendations of the Fourth Central Pav
Commission. They have sought their Fixation at the maximum of

the grade at Re. 1500/~ w.e.f. 1.1.86, with all consequential

benefits.

not disputed that applicants in QH-496/98  have
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4. It i
been appointed as Junior Clerks in the Sports gquota on 2.4.83 and
15.7.85 respectively. They have been fixed at the maximum of the
grade ih Re . ?60~400 at Rs.400/- as per the policy of fixing pay
of the sports persons to rhe maximum of the grade in Third Pay

b
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Commisslon. subseaguently, on coming intoe force recommendations

>

of the Fourth Central Fay commission their pay has been fixed at
Rs.1500/~ but in view of the Railway Roard’s circular dated

!

2.2.88 thelr pay has been Fixed at Rs.1350/- w.e.f. 1.1.86.

4. In  Oa-737/98 aspplicant was appointed as a Junior Clerk
in the sports quota oﬁ 8.8.94 and was accordingly fixed in the
masimum of the pay after the recommendations of the Fourth
Central Psy Commission but cicular of Railway Board daterd 2.2.88

&> . . . . . .
was operted upon him with conseguent fixation of pav at Rs.l350/
N

w.e.f. 1.1.86. On preferring representations the same have baen

turned down on 23.Z2.98. Learned counsel for the applicants
appearing in both the cases Shri Y.R. singh contended by

referring to & decision of the coordinate Bench decided on
16.11.94 in.Oﬂwl?ﬁf94 coptended that the similar issue had been
dealt with and the dmpuaned action of the respondents on the
basis of instructions of Raiiway Board dated 2.7.88. I+ is

shated that there cannot ba & discrimination between the
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@mpl ovees appointed after 1.1.86 unless a rule in this regard is
pointed out which the respondents ¥3il to demonstrate pafore the

court. accordingly the pay of the applicants has been fiwed at
the maximum of the scale inrthe pay scale of R . 950-1500 and the
recovery already @ff@cted has alresady been restored but payment
af arrears has been reastricted to one year prior toe the date af
Filing of the OA. In this view of the matter it ia stated that
ss the case of the applicants in  all fours is covered by the
aforesaid decision the action of the respondents in denyving them
the mawximum of the garade iz  arbitrarv, discriminatory and
wislative of Articles 14 and 16 of the Constitution of India. In
so  far as  limitation is concerned, it is stated that having
rejected the request of the applicants by a speaking order on

merits on 22.3.98 above OAs have heen Tiled within the prescribed

period of limitation under Section 21 of the Administrtive
Tribunals act, 1985, Further, it is stated that similar

cbjection has been overruled by the coordinate Rench. Placing

reliance on a decision of the Apex Court in M.R. Gupta v. Union

af India. 1995 (5) SCALE 29 it is stated that as this 1s a
recurring cause of action aceruing every month to  the emploves
as far as salary 1is concerned the OfAs are not time barrad.

5. Respandents® counsel shri  Masurkar in v his reply by
raeferring to a deci$ion of the apex Court in State af  Karnataka
v. S.M. Kotravypa and also on rhe Constitutional Bench decision
of the Apex Court in L. Chandra Kumar w. Union of India & 0Ors.,
1995  (2) SL.J 27 contended that the cause of action had arisen to
the apﬁlicants on issuance of the Rallway Roard®s letter of

N : . . .
7.88., ﬁpplkantg have not assailed the same within the
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stipulated period of 1Timitation and now the challenge to it after
10 vears 1is hopalessly barred by limitation. Tt is  further
stated that the corrdinate Rench decision cannot give rise to a

cause of action for computing the period af limitation periwed and
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@wach dav’s delay has to be explained., It is in this backdrop it
iz stated that applicants hava failed to explaines the delay from
1988 to 1996 and also filed a representation after 11 months from
the date of the judaement and have approached this court bevond

the period of limitation, rendering these Qas not maintainable.

& In so far as order dated 23.2.98 impuaned in  the
presents 0z  is  concerned, it is stated that the same has not

been. addressed to the applicantz which cannot give them a cause

of action.

7. fs regards merits the learned counsel stated that as a
policy decision the powerszs of General manager with regard to
fixation of pay and grant of advance incraments and out ot turn
promction to the cutstanding sports persons has boan revﬂ@@d anda
the cut off date has been rightly prescribed. accordingly the
pay of all sportsmen who were appointed after 2.72.88 was fixed at
the maximum of the pay at Rs.1500/- in the grade of Rs.950-15%00
whaereas applicants who were appointed prior to 1.1.8&6 their pav
waz fixwed as per normal rules of fixation. It is also stated
that one S.K. Kataria has represented to Fixed the pay at  thse
maximum of the pay at Rs.1%00/- the arrears were also paid to him
but subseguently the samse has been withdrawn on the ground that
it was wrongly fixed and the amount was recovered. s the

applicants have submitted a representation on the basis of the
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decision of the coordinate Bench supra thelr case was referred to
the competent authority and after application of mind maintained
the normal  fixation at Rs.1350/-. It is lastly stated that the

Qs are not maintainable.

& : We hawe carefully considered the rival contentions of
the parties and perused the material on record. The contention

of the respondent:s: as  regards limitation is over-riled,
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Respondents  themselves have rejected the representation of the

applicants by issuing an order on merits only on  23.2.98, which
aives them a cause of a action for computing the period of
limitation. Moreover, in 1988 the decision of this court was
challenged in 0A~172/94 and having declared the similar action of
the respondents as not sustainable applicants have preferred the
representations which have been turned down by a speaking order.
gforesaid grouna of limitation was also raised by the respondents
in that 0A and was over-ruled on the basis of the decision of the
ppex Court in M.R. Gupta’s case. In our considered wiew also as
the respondents having no criteria fixed the pay of the
applicants which is a continuing wrong., depriving the applicants

zalary every month the action 1is recurring one and dogs not

attract limitation. gpart from it, as held by the Tribunal in
Segaran . U.0.I., 1995 (1) ATI 343 cause of action arises from

the date of grievance and in this case having rejected the
representations of the applicants on 20.2.98 limitation _ﬁtarts
from that date and the applicants have approached the Tribunal
wWwithin one wvear from the date of fejeotion of‘the representations
the OAs are not barred by limitation under Section 21 of the
Aaministrative Tribunals act 198%. In this view of the matter it
ig  not necessary for the applicants to have axpiained each day’s
delay and the rulings cited by  the respondents would have no

application in the facts and circumstances of the present cases.

“. In sa far as merits are concedrned, respondents hawve
not disputed that they have meted out a differential treatment to
thoze who were appointed after 1.1.86 ©ill 2.2.88 on sports basis
by according them the maximum of the pay scale. aApplicants who
have been appointed earlier and have been fixed in the mawimum of
" the pay scale under Third Pay Commission subsequently were fixed
in the maximum of grade but after 2.2.88 on review they have been

deprived of the maximum of the pay scale and were fixed at the
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normal scale as  pPer the recommendations af the 4th Central Pay

Commission. The aforesaid issue was meticuloualy-dealt with by

the Tribunal in the sarlier Qf, where the following absearvations

have beesn made:

“1t appears to me rhat the differential pay fFixation done by the
department in respect af  sports persons appminted prior to
announcement of IWth Pay commission does not hawve &8 pasis in
rules. There can be & differential pay Fixation in respect of twao
emnployess in accordance with the rules. One appointed prior to
1.1.86, the date of implementation of decisions of pay
commission, and one appointed after pay commission but there <can
e No discrimination as between the emplovees appointed after
1.1.86 unless A& rule in  this regard 1is pointed out but  the
respondants have not been able to point out a rule bevond making
a bare statement. 1 am, therefore, of the view that the
applicant 1is entitled to succeed on the ground of discrimination
and 1 need not go into further grounds 1ike absence of notice and
violation of principles of natural justice which would result the
different type of relief.”

10. The aforesaid decision in all four covers the CRee of
the applicants, as they have been deprived of the Fiwation in the

maximum of the pay acale in absence of any rule and justification
I the respondents. Mo reagsonable nexus has been shown with the
abject sought €O pe achieved by not fixing the applicants in  the
masimum of  the pay scale, which cannot be countenanced being
violative of articles 14 and 16 of the constitution of India. 1f
the juniors of the applicants are getting more pay and have been
discriminated the law of equality would be invoked to set right

W

wem the action of rhe respondents.

13 Moreover, the circular of z.2.88 Wl 1d rot be
applicable retrospectively pon the applicants being -an
administrative order. Furthermore, no reasonable opportunity has
been given to the applicants before resarting to such an action

by the respondents which is not in consonance with the principles

of natural justice.
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12. For the reasons recorded above, these Ofs are allowed.

The respondents order dated 23.2.98 in both the 0Aas  are guashed
"™

and set asids. Respondents are dEirected to accord to the

applicants maximum of the grade in the pav scale of Rs.950-1500

and also  further revised scale.’ Further applicants would be
entitled for_mayment aof arrears only from one vear pricor to the
date of filing of the applications. The aforesaid directions
shall be complied with by the respondents within a period of
three months from the date of receipt of a copy of this order.

Mo costs.

135. Let a copy of this order be placed in the case file of
Q737 /98.
- ‘ . -
(Shanker Raju) (Smt. Shanta Shastry)
Member (I Member [(a)
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