CENTRAL ADMINISTRATIVE TRIBUNQL
MUMBAI BENCH : : !

ORIGINAL APPLICATION NO:508/98

Dated, this muo@l;/ the 9'\‘3 ot Decenbagsy,

Shri 5.M.Sudge_ &  Anr. Applicant.
Shri.S.P.Saxena Advocate for the
Applicant.
VERSUS
Union of Indis & Aar Respondents.
{ .
Shri R.K.Shetty ) _ Advocate for the
Respondents.
CORAM: HON'BLE SHRI B.N.BAHADUR, MEMBER(A)
-
(1 To be referred to the Reporter or not? )i@
(ii) Whether it needsi to be circulated to other Benches
of the Tribunal? /VO

(i) Library? N o MW |
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CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH . * ~
 ORIGINAL APPLICATION NO:S@@. 98 -
DATED THE _Ind DAY OF NBYEMBER,79

o ’D@C&lﬂ‘)bc’/{

CORAM:HON'BLE SHRI B.N.BAHADUR, MEMBER(AR)
1. Shri Suresh Manaji Sudge

tibrarian & Information Assistant,

National Defence Academy,

Khadakwasla, Pune—4i1 @23.
2. Atul Vinayak Patwardhan

Librarian & Information Assistant,

National Defence Academy,

Khadakwasla, Pune—4i1 B023. «. Applicants
By @dvocate Shri 5.P.Saxena

v/s.

i. Union of India

Through The Secretary,

Ministry of Defence,

New Delhi-11@ @ii.
2. The Commandant,

National Defence Academy, .

Khadakwasla, Pune-411 B23. . Respondents.
By Advocate Shri R.K.Shetty.

(ORDER)

This is an application filed by Shri S.M.Sudge and Shri
f.B.Patwardhan, jointly. It is stated that both applicants have
one and the same cause, and hence come up Jointly before the
Tribunal. The applicant éeek. the r‘_eiief for a declaration
that the respondents’ action of making recovery from the
applicants is illegal and & direction to respondents to
refund the already deducted amount. ‘

2. The facts of the case, as brought out in the appli;ation
are as follows: 6Gpplicant No.d, Shri Sudge, joined)zfés Librarian

Grade-ill at the National Defence Academy (ﬁDA)‘ on 14/11/1287
was pfcmoted as Librarian Grade-II on 1/6/%1 and is ‘officiating

as Librarian Grade-lI from April 1776. The scales of pay in
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the different posts have been indicated. Applicant No.2
Jjoined as Lib?ar‘ia.n Grade-IIl on 16/8/88 and wésﬂprg;noted in
-December,?1 as Librarian Grade-ilL ' R
S Applicants aver that their pay fixation in the post  of
Librarian Grade-II was done as per rules in the scale of Rs.5800-
8208 and that they currently drew basic pays of Rs.5688/- and

Rs.545@/- respectively. On being told orally that recovery is

being contemplated in their Cases, they submitted a

M rER esgy’ﬁian ally’)h{t reWwas WWW

/%'/r:apresentation dated 27/5/728 apprehending the impending recovery

as being probably due to disputed pay fixation. It is contended
that no reply was received. However recovery has been started
from monthly salary of May,78 even though no orders/details of
recovery have been communicated to the applicant. It is in
grievance of such recovery that the applicants have come up
before this Tribunsl.

4. it is to be noted that an interim order was made on
29/6/98 directing respondents to stop further deductions from the
salaries of the applicant. This Interim Order has been continued
further.

3. The respondents have filed a written statement in reply;
in which the facts relating to appointments of t>he two applicants
have been given, and it is stated that their pay was fixed on
promotion to Grade-11 by the grant of one notional increment and
fixation at next higher stage in the higher grade, as per usual
rules. Subsequently, they became eligible for placement in the
payscale of Rs.1400-2600 with retrospective effect of 24th

July,1998. It is averred that both applicants gave their consent
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" for fixation- of pay in the scale of RS.14(23@—2'6QM’_t'm:'DU,gh options,

dated 18/5/93 copies of whir’:_h’ ._—:;»rf‘e attached (FE—S andaR;@)_. .

b. It is contended thag S;nce both applit:an{'s .h'ave been
placéd in the payscale of Rs.MfZJ(Z)—Zb(BQ with retrospective effect,
they automaticéliy stood to partly lose the benefit of pay fixation
promotion which was earlier given to them. At that time the
sanction to extend revised payscale of Rs.1488-2608 had not  been
received. It is contended that it is because of this position
that tHe situation of recovery has resulted. The recovery due
from Shri Sudge and Shri Patwardhan is stated to be Rs.88%27/- and
Rs.13,269/~ respectively.

7. It is stated that this recovery is in the nature of an
adjustment, consequent upon the substantially higher benefit of
the revised payscale. ‘Having once opted for that scale they
cannot turn back and avoid facing of the logical consequence of
recovery of excess payment,’ They have given options in full
awareness of all consequences, and logically therefore there was
no need for any showcause notice to be given to the applicants.
In the further part of the reply statement details of benefits of
revised payscale have been elaborated.

8. I have perused all the papers in the case and have heard
learned counsels on both sides. I have also considered the cases
cited by learned counsel at the time of arguments.

9. .The learned counsel for the applicant argued his case
strenuously. The arguments made by him were as follows in gist:-
{a). The Cgvm'hsel for applicant took me over the various

annexures giving payscales and options given etc and explained
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how the different payscales earlier operating were later merged

into the common scale of Rs.1400-2600. 'Exhibi:t -.'8-,‘15."‘was referred
to. It was contended that wt}en a‘fresh 'fixat‘ion. ‘ (wa;'s; ‘m_a.de, the
question of recovery would nc);:‘ é'rz}se. ‘ |

(b). Exhibit 'R—2 clearly shows ‘th:a.t recruitment rules were not
changed and “'ché:t the applicants impression »whiie making the
option for the revised scale was that this would be prospective .
(=R Any action which reduces the pay of a Bove.rnment Servant
can only be arosaettive and not r‘etrqspecti\/e and hence no
recovery was Justifiable.

(d)_. All action for recovery was void and even if any such action
was to be taken, the recruitment rules would need tp be amended
first. )

{e). It was strenuously asserted by learned counsel Shri
Saxena, that no notice was given before recovery and that this
was mandatory specially since this action has been taken after a
long number of years. There was also the question of three year
limit for recovervy.

{(£). The céunsel for applicant cited the - following cases in

support of his stand

1. 19946434 ATC 579- P.S.3ain v/s. Union of India.

2s 1995 SCC L&S 248 -Sahebram v/s. Haryana
3. 1994¢28) ATC 258 - Bhagwan Shukla v/s Union of
India.
16. Arguing the case strenuously, the counsel for respondents

took me over the details. regarding the methodology of pay

fixation as explained in the written statement.a reppo@/a{ed M
§ / /
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He also referred to the various documents filed and stated that
the new scales to which option was made _available, wWere

beneficial to  applicent in the light -of ‘the fact of their

T -

retrospective operation. There: t'«s.:-‘z'_s adijustment in ::a.lc:u.la.tion
however, resulting CIn minus _alnd 'pl;s. While some recoveries had
to be made for earlier period, in the process, the overall effect
was one of benefit as explained in writiten statement.

1. I+t was strongly and f"epeatedly urged by Shri Shetty,
learned counsel for respondents that the applicants had carefully
considered and known these facts when an option was made by them
with their eyes open. It was argued that there was no need for
amendment of recruitment rules in such matters. The overall
benefits which accrued to  the applicants are very large and
continue well Into the future. He explained that a large number
of OAs were filed and hence for several years, the respondents
refrained from implementing the recoveries and that no delay and
laches could be attributed to respondents.

12, Shri Shetty asserted that the judgements cited by learned
counsel for applicants were zll distinguishable and did not help
the cause of the applicants. Further he stated that +for the
v_er";z reasons advanced by him, there was no necesity of a show
cause notice.

3. All aspects of the case and the papers have beer:
carefully considered. In the {first place, it is seeﬁ that a fresh
revised scale was sought to be provided to the applicants, as
indeed to0 all others concerned, and that an option was provided.

Thus, there was no element of coercion in the applicants being in
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placed in a particular scale of pay. It is also to 'be accepted

that when the option has to come into effect: from-a retrospective

»
[

date tﬁere ic_quld well be periods of pl_useis?hahd minuses. It is
for one such ,spell_.. apparent.ly' that somé"emr;ess \payment has come
to be in‘volved,f} in view of trhé mechanic's 'c;f pay fixation process.
i4. - Now, it is common that when new scéles come into effect
and when Govérnmeht Ser‘vénts are ‘given .options, they are
expected to weigh the pros and ccmé» of both options and exercise
a decision. There is no reason to believe that present
applicants who are educated persons and have been Iin service
since 1987 and 1988 respectively had not considered and weighed
the pros and cons before exercising their option. The argument
made by their learned counsel about their assuming that options
would be prospective cannot hold any water. All  facts were
clearly before them and they cannot pick and choose viz picking
what is suitable to them only. Thus arrgument thus helds o
water.

15. The: other point made that recruitment rules should dhave
been amended .also cannot carry any weight. This argument perhaps
would have held some validity if a certain payscale was applied
to the applicants without any option. That is not the case. The
case is one of Pay #ixation and two modalities are available and
quite simply the applicants have chosen one of them The
argument of Counsel for respondents that they have done so with
their eyes open has validity. It 1s not refuted by applicants
that the point made by respondents about there being overall
benefit to the applicants is incorrect. They have not shown any

calculation as to how this is wrong. In that case, they would

—
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obviously not opt for it. It is only stated that their recovery
is involved, and that it should nqt be made. ,‘H;Toif;eﬁea .’t, there would
be no, just'i{’-iability in allowing a pick and ,chcmsé dption to the
applicantsyih tHis regard. (
i6. As regards the show cause notice, 1t must be stated that
normally any recovery sought to be made, is to be preceeded by a
showcause notice. For example, if overpayments are made by
mistake or otherwise, it would be necessary to afford an
opportunity to the concerned persons to put‘{orth their part of
the argument. However, in this case, the very fact that an
option was provided meant that an opportunity was provided to
consider all aspects of the decision to opt in a particular
manner. This implies that opportunity was provided to consider
the possibility of resulting recovery of some payments already
made. Such is the case in the present facts and circumstances
and it cannot be said that any there is any violation of the
principles of natural Jjustice. Thbus in view of this particular
fact, a show cause notice was clearly not required t6o be given
to applicants.
17. In regard to the cases cited by counsel for applicant,
the following observations have to be made:-

In the first case viz. that of P.S.Jain,it is seen that .
there is no option involved as in the present -case, and this
aspect is important as discussed in detail above.

Similarly in the case of Bhagwan Shukla, the point that is
held is that notice should be given when a order of

s
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‘_'b'efé:»r-"g .L.Ls'.,"l;"' h‘a}/é‘-é}zbjained ‘th the fa;:t thI{:\t. opportunity for
véxe‘rcits:eA'o--F option Acoxﬁered.the principles’ of natural justice and
hence why a separate notice was not nececcary.
The case of Sahebram v/s. Haryana cited by applicant
is not relevant either as a perusal of the judgement will

indicate. ' z:, ‘ M
A (____—_————:—4.

ig. In view of the detailed discussions made above, do not

“

tind any ground for interference in the matter or to provide any
of the reliefs sought for by the applicants. Hence this
application is hereby dismissed with no orders as to costs.

19 The Interim Order staying the recovering from applicants
iz hereby vacated. It  is hoped that recovery will be made in

suitable and reasonable instalments.
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(B.N.BAHADUR) * o= 2. // Vp/ 7
MEMBER(A) :
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