30,5,2001,

OA-80/98

Present: Sh . S.R. Seikh,. proxy counsel for
Sh. R, Ramamurthy, Counsel for
applicant.

Shri R.R. Shetty, counsel for respondents.

It is stated that the learned counsel for
the applicant Sh. Ramamurthy is not well and he seeks
a week's time. Shri Shetty has no objection.

List the case on 7.6.2001.

It is made clear to the applicant's counsel
that this would be the 1last opportunity and in the
event of non-prosecution the CA would be decided as per
the provisions of Rule 15 of the C.A.T, (Procedure)
Rules, 1987.

(Shanker Raju) ' '

Member (J),
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The apclicant  who  had b

BB TREL, ADFTMISTRATIVE TRIBUNAL
MUMBAT BEMOH

0O &OS199R
-
MUMRAT , THTS THE [S TH DAY OF JUNE, 2001
NP RLE SHRT SHakKar ratl, MEMRER (1)

Havaldar Ramprasad

working as fssistant Pointsma
in the Kurla Car Shed under
Senior Divizional FEngineer
(Traction, DETRS), Kurla
FUMR&T -~ 400 Q70

(el loant
(By fAdvocate Shri R.  Ramamurthy)

¥ ER S US

1. Unmion of India,
through the General Manager
CCentral Railway,
Chhatranpati Shivalil Terminus
MUMBST ~ 400 001,

>3

The Divisional Rail Manager
Rombay Division, Central Railway
Chhatrapatl Shivaii Terminns
MUMR&T ~ 400 001 .

o

The Senior Divizional Personnes]
Of ficer, Mumbail Division
Central Railway,

Chhatrapati Shivajii Terminus,
MLIMRAT - 400 007 .

4. The Divisional Traction Superintendent,
Buria Car Shed, Central Railway, Kurla
MUMRBAL —~ 4na 070,

,ﬂ
e

5. The Senior Divizional Electrics
Engineer (TR3)
Kurla Car Shed, Central Railway
Kurla, MUMBAT - 400 070.

Rezpondsnts
(Fy Advoocate Shri R.R.  Shetty)
OR ODER

Ry Mon’ble Shri Shankar Raju, Member ()

fsaistant  Pointsman  from 12,1280 has Koight

regularisation w.e, . B.4.88  from the date he

succesafylly passed the scoresning with all consequential
benefits.,  fnring the pendsnoy of this 08 the applicant

was considered for regularizatio and  due  to  pedical

e wopking as  a Substitute

a3
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examination in the wrong category he has besn regularised

as a Hhalasi wvidse order dated 12.1.2000 which he has

rassaited by oway of an amendment The respondents wides

their  order  dated 12.3.2001 rectified theic mistake and
sent the applicant for training to aPM grade Ra . 2550-3700
(REPP) and taken steps to regularise his services asz  he
had been found Fit for &2 medical category ., a8 such bhe
reliaf  claimed by the applicant in para & (Gwi}, (-2
and (C-3) as amended have becoms infructuous ., The only

issue  which remsing to bs resolved in this 08 iz whet her

the applicant is entitled for regularisation w.e.f.
™

8.4.88 when he has successfully passed the sCreasning.

iy

Thee  applicant contends that he had been
continuously working as APM w.e.f. 1980 and was soreened
For the purpose of being regularly absorbed as Pointeman
on &.11.84 and had passed the medical axamination of a-2
category on 20L10.8%, T b applicant fmache &
representation on 4.9.85% whaen nothing was communicated to

him regarding the fate of the aereesning held on &.11.84.

Vide lefter dated 26.10.85 sent by DEE/TRS Kurla to 0TS
the recommendations have baen made for regularisation  of
the applicant &as assistant Fointsman. VYide lettsr dated
B.4.88 at Annexurs "C° the applicant  had sucoessfiylly
passed  the scresning and directed to be regularised but
nothordérs to that effect had been passed. The Juniors
of ‘the applicants who bhad joined service later than him
have been regularisad and further accorded promotion  to
Pointaman "B°  and &% grades, The grisvance of the
applicant  is  that despite being successful  in »th@

scresning had not been considered Faor regularization andg

continged as A Substitubte Pointsman withoot any fault  of
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Rhim, which has affected his promotional  avenues and
amounts to dikcrimination wvis-a-~vis his  Juniors under

Article 14,

The  respondents  in their reply mainly contested
the O/ on the ground that the screening schaduled in 1984
had not taken place and in fact the applicant, was
screcned and placed  an panel in 1988, The call letter
sant to the applicant for regularisation in Grour "D was

for the purposse of verification of his documents who had

not. furned up  after screening along with the relevant

Sty
=
i

documents 11 casual  labour card, school leaving

4

ertificat, copy mf the call letter and details of the
period, a8 according to the raspondents thé
reqularisation wmuid’ not  have  Taken place without the
verification of these documents. The applicant due o

s owne Fault by not pre snting himself with the relevant

—

dacumsnts had lost sight of hizs regularisation.
Acearding | ho T hs respondants the procedures fot
v&rifimation of  documents  is to ensure th&t'thﬁ D@ Eon
should not be regolarissd having forged and fictitious
documents like casual la@mur card ato, Refarring tin
Exhibit "C° letter dated §.4.9% it is contended that a
aubstitute having oleared the scraening has to present
Fimself with all relevant documents and in the ewvent of
his failure he would not be =subjected o medical
examination and failure to do 50 the pfopo&al could  be
cancel led, The name of the applicant ﬁad figured at
serial MNo,S51 of thiz panel. The applicant has  further
contandsd That no  reasonsg  have  baen assigned by the
applicant that despire  informed and  issoance of  call
latter why he has failed to report tothe respondents with

PR QR ary Qooumenhs ., The claim of the applicant iz also
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registed  on tThe ground that Fi et according of

regularisation  and niority with retrospective seffect

would unsettle the settled position after a long lapse of
time, The applicant would be placed abowse all  ths
seniors o whom  he  has  not madse aparty. The claim is
also resisted on the ground that for & ocauss of aotion

W
arose  in 1998 the application has besen filed aftar a

s

period of 10 vears, i.e., in 1998 and his  hooelessly

barred by limitstion,

T have carefully considersd the rival contantions

of the partiss and perused the material on  record. &3
regards the relisef of regularisation of the ap)licant A%
Khalasi by subiscting him to a fresh medical examination
18 ﬁonc@rnﬁd” the same  has  besn rectifised by  the
respondents themsalves and the applicant was subjected to
A2 category medical examination and had been  sent  for
training to  the post of APM and is to be regula}iﬂed
f R

thereafter. The relief asked for by the applicant on
that count has besn meted out  to him and fhe 06 has
become infructuous with regard to the relief claime£' oy
way af ar &m@ndm&ht" AT P@gardg_ the issus  of
regularisation of the applicant with ratrmépﬁgtiva af Feaot
and accord of seniority and other oconzeguential benefits
From the date he sucocessFfully completed th@'training im
concerned, I fFind that yid@ ar order  dated &.4.98% a
letter has been addressed to Senior NDivisional Enginssr,

Kiurla informing about the fact of the applicant having

rassed  the scresning auccassfully and further intimation

to e given to The applicant for production of certain

documents  for wverification of the process for further

regularisation as APM.  The respondents contention  that
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b has  besn working in the sams section for the last 15
y&afs and there is no evidence or proof  adduced by  the
respondsnits to show  that he had besen called upon ho
produﬁ@ the documents or this call letter has been served
upon them T have perused the record and Find that excent
lettar dated &.4.88 there iz nothing on the record to
show that the aforesaid communication had been sent  to

the applicant or any call letter was issued requiring him

to produce the Jdocuments Ffor verification ete. T also

find from a letter dated 26.10.85 written bw the
respondents recommending regularisation of the applicant.
fh@ avarment of the respondents  that the aspplicant
fdespite being issued & call letter had not raported  fTor

warification of documents for regularisation in Group 07
e nnt to be achkted upon in absence of any evidence Lo
show that the call letter was sent to tThe applicant  and
the  same had @it cmmmuniéat@d to him and he had the
knowlege about the fact that he hax  fto present hims&lf
For varification of documents eto. The contention of the
applicant  that had not been intimated about presenting
timself for verification steo. and no cail lettaers have
been served upon him, iz justified as there ié nothing on
record  to  indicaRte that the applicant had been served
upon the same. Apart from it, on filing the present 04

T he respondents themzelves fook up  the process  of

regularisation of the applicant by subjecting him to

mecdioal sxamination and without insiasting on  the

verification etce. regularized and absorbed him  in olass
IV post as Khalasi and later on corrected 16 by absorbing

him as 4PM clearly indicates that tThe applicant has newver

besn  called wpon for verification of his documents eto.

25t

Furthermore, T also find Ffrom the record that  the

“

applicant  waz  also  in the panel atter his screening in
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1998 but vet due Lo the fault of the razpondents had not
hesn  considered for regularization  from the date his
Juniors werse accordsd the same as per his  seniority  in
the panal The applicant has been denrived of his right
of  regylarization  and  further congsguential benefits
' W
without  any fault of him and has been discriminated with
his Juniors which is viclative of Articles 14 and 14 of
the Constitution of India. I am of the confirmed view
that the applicant has never baen dUiy communicated about
presenting  himself after auccesstul 1y clearing the
aoresning for verification of docﬁmentg and he should not
suffer on  account of  the lapse of the Gowvernment., In
this wview I am fortified by the ratio laid agown in  State
of Maharashtra v. J.4. Kerandisan 1989 (1) ATC 593 as
well as the ratio of the apex Court in Krishnamurthy v,
G.M. Morthern Railway, 1976 (4) SCC 825, The contention
of  the respondents  that  in the event the appliéant is
Arcoroedd smniority from the back date it would amount  to
unzettling the sethlead pq@iti@n, I am of the confirmed
view that this can be taken care of by placing the
applicant at the bottom of the seniority not affecting
the otheara, Furth&fmor@, had  the respondents acted
propaerly  the applicant by virtue of his place in the
panal would have been  accordsed seniority at a proper
place as  the juniors of the applicants have been
. . W
regularised  and were further accorded promotion, the
applicant cannot be deprived of the same being fully
@ligible and this would amount to treating the eouals
uneanal 1y and would be vimlativé of articles 14 and 16 of
the  Constitution of Indiz. As regards the issue of delay
is concernaed, the applicant had a@&ailéﬁ tha action of
fhe respondents by not regularising him despite acoording
the  mame to hiz juniors which had bestowed the applicant

a cause of action to challenge the procesdings, eart
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from it, the applicant has assailed an  order dated
12.1.2000 in this O0& which s within the period of
Timitatian 253 prescribed under Saction 21 af The
paministrative Tribonals aot, 1985

Hawing regard to the discussion mads  above  and
the ressons orecorded the 04 is allowsd,  The respobdents
are directed to regularise th@ applicant  az  &aPM  with
effect from the date his immediatse junior was accorded
the same and having regard to the seniority in the nanel

- | "

after screening in 1988 the applicant shall also be
sntitled for all the conssguential @ benefits. Howssesr,
for the purpose of seniority the applicant shall ﬁ@
placed at the bottom of the seniority list drawn. T
respondsnts shall  also consider scoord of benefits of
qualifving =erwvice to ths applicant far the purpose of
seniority  and  other benefits as  per their socheme and
guidelines on tha subjeot. These dirsctions shall he
comlied with by the respondants within a period of fwo
mentha fFrom the date of receipt of a coby of this order.

Mo oosts .,

éfw

(Shanker Ra’
Membre (J
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Havaldar Ramprasad

CENTRAL ADMINISTRATIVE TRIBUNAL .
MUMBAI BENCH: MUMBAI

RP No.54/2001 in
OA No.80/98
MA No,702/2001

Mumbai this the 19th day of September, 2001,

Hon'ble Mt, Shanker Raju, Member (37

«+Raesitioner/Respondent
VSe

Union of India & Ors, +ssoRespondents/Petitioners

OBDER (By Circulation)

The present R,P, is filed by the Union of India
seeking revieu of the order dated 15,6,2001., They have
also filed MP No,702/2001 for condonation of deléy in filing,
the R.P. I have perused the reasons given ‘for delay and

I am satisfied that the reasons are not justified to condone

yhe delay. MP=702/2001 is, therefore, rejected,

- 2, I have also perused the R.P. The grounds taken in

the SSCQEtnOt bring it within the purview of Order 47, Rule

(1)/zead yith Section 22 (3)(f) of the Administrative Tribunals
Act. I do not find any error apparent on the face of record
or discovery of new material which was not av&ilablé to the

revieu petitioners,wuhén the OA was hesard and decided even after

exerciss of due diligence. The revisu petitioners-are trying

to re-argue the matter, which is not permissible as held by

-~

the Apex Court in K.Ajit Babu & Ors, v, UOI & Ors., 3T 1997 (7)

SC 24, The R,P, is dismissed, in circulation.

< Ragiy

(SHANKER RAJU)
MEMBER(J)
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to App:dit: |
: \ T _,_,,,_.--'-“!»
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2.11.2001 "

ShrikR.R.Shettykfor the applicant.

M.P.722/01 is considered. Paras 4, 5 and

6 of the M.P. read as under -

I say that the Hon’ble Tribunal -

has committed grave error in allowing the
OA w.e.f. 1988. In that the seniority to
be granted to the applicant in 1988 would
unsettle the settled seniority position
of about 720 persons who have been
regularised as Assistant Pointsman, since
1988 to the date of Hon’ble Tribunal’s

- judgment dated 15.6.2001,

5, I say that for the
above-mentioned reason, the respondents
have filed a Review Petition before this
Hon’ble Tribunal on 8.8.2001 to review
the judgment dated 15.6.2001.

6. I say that for the reasons stated
above, the respondents are seeking that
the Hon’ble Tribunal grant further time
of six months for complying with the
orders. In the Original order, 2 months
time has been fixed for the compliance
thereof. The respondents are making this
application as a period will expire on
26,8.2001."

1t is therefore a ground taken
that the Tribunal has committed an error
in.allowing the OA . In para 5 it is
also reiterated that Review Petition has
heen filed which learned counsel only
states has been rejected.. It is then

stated in para 6 that the above are the

reasons for seeking extension in time for

S

implementing the judgement in the

OA. This cannot be a ground for seeking

extension in time for the implementation

of the judgment. M.P. 722/01 is therefore

rejected. Inform the other party.

Pk okt

“Bahadur )
RN

Member (Q}

t
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