Central administrative Tribuynal
Mumbai Bench

1. OA No.43&798

2. 0OA No.737/98
. ) rh .
- Mumbai this the 26 day of June, R002.

Hon*ble Mrs. Shanta Shastry, Member (Admnv)
Hon’ble Mr. Shanker Raju, Member (Judl.)

0A No.496/98

1. Vijay K. Bandiwadekar,
C/o Shri Y.R. Singh,
Advocate Sneh Sagar,
~Al-5, Sector-17,
Alroli, Near Mumbai-400 078,

2. Rajkumar G. Khatri,
C/0o Shri Y.R. Singh,
Advocate, Sneh Sagar,
A-1-5, 11/5, Sector-17,
Airoli, Near Mumbai-400 708,

-Applicanis
(By Aavocaté Shri Y.R. Singh)
0/ Na,737/98 ,
Ganesh G. Jadha, WL??
¢/o Sh. Y.R. Singh, ///

~I-1,11/5, Sector-17, '
-~fpplicant

ﬁlroll ‘Near Mumbai 40@
'
(Rvy Advocate Shri Y. . Siny
8/// Fversus-
1. Union of Indigd throuah fhf//
General Manq%er,
Central Rallway,
- Mumbai , jyﬁuT" Main.
2. The Dividional Railwdy Manaager,
Central Rallway«
Mumbai/ C.8.T.
3 The,@hief Personnel Officer,
Pay Lommission,
Department Mumbdi CST Main.
4. The Dv. Chief ersonnel Officer,
Headquarter oo
Qf fice Per!o al Branch, o J
C.8.T.H. ~Respondents
(By AdvocatelShri v.S. Masurkar) i

-

CRDER

Mr. Shanker Raju, Member (J):

fs these OAs involve common question of law and facts,

they are heinag disposed of by thizs common order.
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2. in both these dﬁs applicants, fthree in number, have
souaht auashing of the orders passed by | the respondents On
»% . 2.98 denying them fixation of pay as Spcrtsman at the maximum
of the arade and maintaining the fixation as a replacement scale

in pursuance of the recommendat10n$ of the Fourth Central Pay -

commission. They have sought their flxatIOT at the maximum of
the grade at Re.1500/~ w.e.f. 1.1.86, with all consequential

penefits.

3. It is not disputed that applicants 1n 0A-496/98 have
been appointed as Junior Clerks in the Sports auota on 9.4.83 and
15.7.85 respectively. They have been fixed at the maximum of the
arade in Rs . 260400 at‘Rs.400/~ as per the policy of Ffixing pay
of the sports persons to the maximum of the grade in Third Pay
Commission. gsubseguently, oOn coming into forceﬁgécommendation$
of the Fourth Central Pay commission thein pay has been fixed at

=.15%00/- but in view of the Railwa* Board’s circular dated

R . . f
» . 2.88 their pay has pbeen FTixed at Rs.1350/- w.e.f. 1.1.86.

4. In 0A-737/98 applicant. was appointed as a Junior Cler&‘
in the sports guota on 8.8.94 and was acdordingly fixed in the

maximum of the pay after the recommendations of the Fourth

Central Pay Commission but cicular of Rallway Board daterd 2.2.887"
) .
& . . P
was opeqted upon him with consequent fixation of pay at Rs.1250/
w.e.f. 1.1.86. 0On preferring representations the same have been

turned down_ on 23“2.§8. Learned caounsel for thevapplicant$

appearing in both the cases shri Y.R. Singh contended by

referring to & decision of the 'coérdinate Bench decided on
o

16.11.94 in Oé 172/94 contended that ths similar issue had been

dealt with and the impuaned act1on.of the respondents an the
- |
basie of instructions of Railway Board dated 2.2.88. It is

stated that there cannot be a discrimination between. the

|
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emplovees appointed after 1.1.86 unless a rule invthis regard is
pointed out which the respondents fail to demonstrate before the
court. accordingly the pay of the applicantsvhas been fixed at
the maximum of the scale in‘the pay scale of Rs.950~1500 and the
recovery already éffected has already been restored but payment
of arrears has been restricted to one vear prior toe the - date of
filing of the Oa. 1In this view of the matter 1t is stated that

the applicants in all foury is covered by  the

\

vy

an the case Q
aforesaid decision the action of the respondents in denying them
rhe maximum of the arade is arbitrary, discriminatory and
‘violative of ﬁrtibles 14 and 16 of the Constitution of India. In
so0 far as limitation js concerned, it is stated that having
réjected the request of the applicants by a speaking order on
merits on 22.3.98 above 0As have been filed within the prescribed
period of limitation under Section 21 of the Administriive
Tribunals Act, 1985, Further, {t is stated that similar

objection has been overruled by the coordinate Bench. Placing
reliance on a decision of the Apex Court in M.R. Gupta v. Union
of India. 1995 (%) SCALE 29 it is stated that as this is a
recurring cause of action accruing every  month to the emploves

as far as salary is concerned the OAs are not time barred.

5. Respondents’ counsel éhri Masurkar in ¢ his reply b#
referring to a decision of the Apex Court in State of Karnataka
v. S.M. Kotray?ﬂa and also on the Constitutional Bench decision
of the Apex Court in L. Chandra Kumar v. Unioh~of india & 0Ors.,
1995 (2)‘SLJ »7 contended that the cause of action had arisen to
the apblicants on issgance of « the Railway Boafd’$ letter of
2.2.88. ﬁppliénts have not assailed the same within the
stipulated period of limitation and now the challenge to it after
10 years is hopelessly barred by 1imitation."' It is further
stated that the corrdinate Bench decision cannot give rise to‘a

cause of action for computing the period of limitation peried and
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& In so far "as order dated 23.2.98

policy decision the powers of

was fixed as per

that one $.K. Kataria has represented to fixed

Y-

each day’s delay has to be explained. It is|i

n this backdrop it

is stated that applicants have failed to explained the delay from

1988 to 1996 and also filed a representation [after 11 months from

the date of the judgement and have abproache

the.period of limitation, rengering these 0As

presents. 0As is concerned, it is stated th
been addressed to the applicants which cannot

of action.

7. As  regards merits the learned couns
General manage
fixation of pay and graﬁt of advance increme
promotion to the outstanding sports persons ha
the cut off date has been rightly prescribe
pay of all sbortsmen who were appointed after
the maximum of the pay at Rs"1500/~ in the:gr
whereas applicants who wére appointed prior to
normal rules of fixation.
maximum of the pay at Rs.1500/- the arrears we
buf subsequently the same has been withdrawn
it was wrongly fixed and the amount was .re

applicants have submitted a representation

decision of the coordinate Bench supra their ¢
the éompetent authority and after application
at Rs.135%0/~. It is las

the normal fixation

QAs are not maintainable.

d this court bevond

not maintainable.

impugned in the
at the same has not

give them a cause

el stéted that as a
r with reagard  to
nts and out ot turn
s been revﬂ@ed and
d. Accordingly the
2 .2.88 was fixed at
ade of Rs.950-1500
1.1.86 their pav
It is also stated
the pay a8t the
re also paid to him
on the ground that
covered. = As  the
an the basis of the
ase was referred to
af mind maintained
tily stated that the
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We have carefully considered the riv

@D

the parties and perused the material on re¢o

all contentions of

rd. The contention

limitati%n

of the respondents as regards

i
i
1
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|
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is over-rilled.
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Respondents themselves have rejected the representation of the

applicants by issuing an order on merits only on 23.2.98, which
agives them a cause of a4 action for computing the period of
limitation. Moreover, in 1988 the decigion of this court was
challenged in 0A-172/94 and having declared the similar action of
the respondents as not sustainable applicants have preferred the
representa£i0n$ which have been turned down by a spéaking order.
maforesaid grouna of limitation was also raised by the respondents
in that 0a and was over-ruled on the basis of the deciéion of the
Apex Court in M.R. Gupta’s case. In our considered view also as
the respondents having no criteria fixed the pay of the
applicants which is a continuing wrong, depriving the applicants
salary every month the action 1is recurring one and does not
attract limitation. aApart from it, as held by the Tribunal in
Segaran . U.0.I., 1995 (1) ATI 34% cause of action arises from
the date of grievance and in this case having rejected the
representations of the applicants on 20.2.98 limitation starts
from that date and the applicants have approached the Tribunal
Wwithin one vear from the date of rejection of the renregentations
the 0As are not barred by limitation under Section 21 of t by
Administrative Tribunals Act 1985. In this view of the matter it
is not necessary for the applicants to have explained each dayv’s
delay and the rulings cited by the respondents would have no

application in the facts and circumstances of the present cases.

G . In so far as merits are concedrned, respondents hawve
not disputed that they have meted ocut a differential treatment to
thoze who were appointed atter 1.1.86 till 2.2.88 on sports basis
by according them the maximum of the pay scale. Applicants who.
have been appointed earlier and have been fixed in the maximum of
Ehe pay scale under Third Pay Commission subsequently were Tiwed
in the maximum of grade but after 2.2.88 on review they have been

deprived of the maximum of the pay scale and were fixed at the-



normal scale as  per the recammendations of the 4th Central Pav
Commisainn. The aforesald issue was meticulously dealt with by
the Tribunal in the sarlier 0/, where the following observations
have been made:
"1t appears to me that the differential pay fixation done by the
department in respect of sports  parscons appointed prior to
announcement .of IVth Pay Commission does not have a basis in

rules. There can be a differential pay fixation in respect of two
employess in accordance with the rules. One'appointed prior to

1.1.86, the date of implementation of decisions of pay
commission, and one appointed after pay commission but there can
he no  discrimination as  between the employees appointed aftar

1.1.86 unless a rule in  this regard is pointed out but  the
respondents  have not been able to point cut a rule beyand making
a bare statement. 1 am, therefore, of the wview that the
applicant is entitled to succeed on the around| of discrimination
and 1 need not go into further arounds like absence of notice and
violation of principles of natural justice which would result the
different type of relief.”
10. The aforesaid decision in all four coyvers the case of
the applicants, as they have been deprived of the fixation in the
maximum of the pay scale in absence of any rule; and justification
by the respondents. No' reasonable nexus has been shown with the
object sought to be achieved by not fixing the applicants in the
maximum of the pay scale, which cannot be lcountenanced beindg
violative of Articles 14 and 16 of the Constitution of India. If
the juniors of the applicants are getting more pay and have been
discriminated the law of equality would be invoked to set right

e , '
men the action of the respondents.

N

11. Moreover, the circular of 2.2.88 would not e
applicable retrospectively upon the applicants beihg an

administrative order. Furthermore, no reasonable opportunity has
been qiven to the applicants before resorting to such  an gotion
by the respondents which is not in consonance With the principles

l
of natural justice.

§ o v
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12. For the reasons recorded above, these 0as are allowed.
The respondents order dated 23.2.98 in both the 0As are auashed
and set aside. Respondeﬁts are di;rected to accord to the
applicants maximuh of the qrade in the pav scale of R3.950-1%00
and also furthef revised scale. Further'applicants would be
entitled for payment of arrears only from one vear priof to  the
date of  filing of the applicationgu The aforesaié directions
shall be complied with by the respondents within é peribd of
tthres months  from the date of receipt of a copy of this order.

Mo oosts.,

13. lLet a copy of this order be placed in the case file of

QA~737/98.

|
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TTsharker Raju) (smt. Shanta Shastry)
Member (J) Mamber (a)

9 N v
San.



