Cantral Administrative Tribunal
Mumbai Bench

L. 0A ND.462/98
" 2. 0A N, 464/98

Mumbai this the lfgf day of June, 200%.

Hoen’ble Mrs. Shanta Shastry, Member (Admnwv)
Hon’ble Mr. Shanker Raju, Member (Judl.)

Uy No.462/98

Manohar ¥ Basrur,

C/o late Venugopal Rao Basrur,

Saubhagvs

@. fnand Niketan,

rarve nagar,

Pune 411 052, ~tpplicant

(By advocate Shri Divekar)

O No.d464/98

&

Sharad Moreshwar Joglekar,
%/0 late Sri Moreshwar Vasudeo Joglekar,
246, fpte Road,
Pune 411 004, ~fapplicant

(By advocate Shri Divekar)
~Yersus-
1. The Union of India,
Ministry of Railwavs,
Rail Bhavan,
Mew Delhi-110 001,
2. The Chairman, Railway Board,
Ministry of Railways,
Rail Bhawan, :
Mew Delhi-110 001!
5 3. Genheral Manager,
Central Railwawy,
CL.8.T. Mumbai. ~Raspondants
(By Advocate Shri v.0. Vadhavkar)
ORDER

Mr. Shanker Raju, Membsr (J):

A the issus involwved in these Ofis is founded on the
ke .. .
same facts 5? law, they are being disposed of by this common

arder.

e Applicants  in  these 0As  have sought benefit of the
decision of the apex Court. in Union of India v. D.R.R. Sastri,

(L997) 1 SCC 514, and have sought change over to rension  scheme
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from Contributory Provident Fund Scheme (CRPF Scheme) with
«ffect from the date of retirement, with all consequential

baenafits.

k. In DA-462/98 applicant was  intitially appointed as
Assistant Engineer and retired on 28.2.83 as dMember, Enginesring
Railway Board on  attaining the age of superannuation. @At that

time pension scheme was in existence introduced in 1957. Refore

A

1t, a retirement scheme known as State Railway Provident Fund

£,

(SRFP), was introduced. Despite Ministry of Railways, Railwswy
Board’s  letter dated 4.10.82 seeking option from Railway
sarvants  governed by the jSRpF to come over to pension Scheme
1964 an opﬁionAwas sought till 28.2.83. ﬁpplicant who  retired
on the same day has not exercised this option. Thef@after b
Railway Board’s another fawx letter dated 13.5.83 where the

option date has been extended to 31.8.83 and would be applicable

e all those who retired upto May, 1993.

4. Subseduently on 16.4.87 Ministry of Perzonnel, Public
Grievances and Pensions issued OM rationalisaing the pension

structure for pre 1.1.86 pensioners and was applicable to thos

B

who  were in service on 1.1.86 and they have been deemed to have
comsover to the pension schems unless they $pecifimally ont  ta
continue under SRPF Schems. The last day for exercising option
was 20.9.87. applicant taking resort to the decizion of apex

court in K.V. Kasthurirangan®s case, C& No.1455/94, on 2%.

o
z
At

made a representation to the respondents to sccord him  the
benefit of pension in wview of the decision of the fApex Court and

also  alleged discriminatory treatement accorded to pre 1.1.86
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. has been
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ko Applicant in DA-464/98 appddoant retired on  31.1.1984
and has not responded to the option extended vide letter dated
ZL.8.82 as well as extendsd mption_and in view of Sastri’s case
{supra) made a representation to the respondents obting for

pension by his representation made on 27.7.97.

6. In both these ﬁﬁs the main contention of the learnsd
counsel  is that having circulated options for pension scheme on
4.10.82 the same was extended till 31.8.83 with the terms and
caonditions laid down in letter dated 4.10.82 mutatis mutandis
applicable. No due notice of the aforesaid extension was
gxtended to the applicants wherein by referring to the terms and

conditions of letter dated 4.10.82 it is contended that the

“applicants have been legally extended an opportunity to refund

the entire contribution and to opt for the pension, it was
mandated upon the respondents to bring to the notice Qf all
retired servants who were eligible for option and this extends
gven to the extended period of exercising period of option upto
Z1L.R.83. az the applicants retired on 28,2.83 and 31L.1.84 thew
have still a right to switch over to the psnsion schems had this
extended'option befhg communicated to them. Furthermore, it is
stated that the cut off date stipulated in the letter of 1987
has no nexus with the objsct sought toe be aschieved and iz

sion it does not conform to the

H

arbitrary despite a policy decis

@&

principles of eguality and iz malafide, the same is to be

§

treated as arbitrary and would be interfersed with., According to
him, after 1987 modification the earlier schems of 3RPF and an
apption to switch over to pension ‘maaﬁeﬁ to exist, applicants
should have been extended a Tresh choice to opt for pensionarwy
benefits. This is in consonance with the doctrine of legitimate
axpectation. Further it is stated that in case of
ﬁaghturirangam Railway Board Issued order dated 19.9.94 which

. By the applicants are

iR

i

n wiew of Sastry’s ca
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similarly circumstanced they are to be accorded the same benefits
and  denial of the same would amount to hostile discrimination

Tundsr Articleds 14 and 18 of the Constitution of India.

7. In s0 far as delay is concerned, it is cantended that
being a recurring cause of action the representations of the
applicants which have not been responded to by the respondents,
the 0Aas are within the prescribed periocd of limitation under

Section 21 of the administrative Tribunals act, 1985%.

. Respmndants’ counsal in his reply to both the Oas took
a preliminary objection by stating that the applicants at the
‘3 o time  of  retirement in 1983 and 1984 though not opted for
pen$ionary benefits their request at this belated stage after a
period of more than 14 years is withoutvany Justification of
delay and despite retired under the SRPF Scheme with a Qongcious
decision of theirs it is not open to them to now switch over to
pension scheme. Learnsd counsel has placed reliance on &
deision of the fApex Court in Union of India and Dthers  wv.
Kailash, 1998 SCC (L.&S) 1531, wherein the following observations

have been made: . ' -

§) "1. lLeave granted. Heard learned counsel for the parties.
= Learnad counsel for the appellants submitted that the point
rajsed in this appeal is clearly covered by the decision of this

Court in Krishena Kumar v. Union of India and the Tribunaltwrong

in taking a contrary viesw relving upon the decision of this

Court in R. Subramaniam v. Chief Personnel Qfficer, Central Rlv,

Miinistry of Rallwavs. In R. Subramaniam what had happened was

that benefit of the order passing in his favour was not given to

him even though SLP filed by the Union of India against it was
dismissed and the review application filed by it thereafter was

also dismissed. R. Subramaniam therefore filed a writ petition

which came to be allowed. That casze was thus decided on its own

facts. The Tribunal was therefore not right in deciding the
respondent’s application in this favour by following . that

decision. Realising this difficulty in this way, learned

counsel for the respondent trised to support the order of the

Tribunal with the deicsion of this Court in Union of India w.

D.R.R. Sastri. That case also was decided on facts special to

_ it. This Court refused to interfere with the order of the

'*QQ Tribunal because the Union of India had faigﬁd to explain why

\‘/ .-‘\":'u: ‘t‘he benefit, which was givlﬂ@ to K.R. KaSturiYwﬁaf‘a not  given to
"ﬂhﬁ,ﬁn Sastri even though his case was similar. Obwviously the
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two-Judge Banch would not have intended to take a view contrary
to what was  held by the Constitution Bench of five-Judges in
Kirishena Kumar case. Nor would it have intended to lay down
that because a wrong benefit is given to one, similar benefit is
required to be given to fohers similarly situated as denial of
the same would amount to discrimination violative of article 14
of the Constitution. Therefore, D.R.R. Sastri case has Lo be
regarded as a case decided on its special facts.

2. Following the decision in Krishena Kumar casse we allow this
appeal and set aside theorder passed by  the Central
fedministrative Tribunal, Calocutta Bench with the result that the
application filed by the respondent before the Tribunal stands
dismissed.”

@ It is  further stated that the Constitutional Bench
decision in Krishena Kumar v. Union of India, 1990 {(14) aTC 844
has upheld the vires of 1987 letter issued as well as the vires
of the cut off date by making the féllowing abservations:
“14. The learned additional Solicitor General states that each
option was given for stated reasons related to the options. On
cach occasion time was given not only to the persons in  service
on the date of the Railway Board’s letter but also to persons
who were in service till ' the stated anterior date but had
retired in the meantims. The periocd of wvalidity of option was
extendaed in all the options except Nos. 3rd, 4th., 5th and 7th.
We find the statements to have been substantiated by facts. The
cut-off dates were not arbitrarily chosen but had nexus with the
purpose for which the option was given.”
10, In  this backdrop it is stated that the decision of
. e . '
Kasturirangaf as well as Sastri (supra) have been discussed in
Nailash’a case (supra) and the same would have no application in
the facts and circumstances of the present case. applicants who
were  In service in 1982 when the option was sought delibertely
£ . .
chose ﬁﬂﬁk@ﬁtinue undar the 3RPF 3Schame are estopped from taking
. . P J
a contrary stand. In Sastri’s case (supra) he was entitled to

opt for pension by the Board’s letter dated 3.7.74 but as it had

not  been  brought to  his notice and has not opted the 04 was

§,

i

accordingly allowed but in the instant case as before retirement
ot the applicants the pension scheame was circulated despite this
they hdﬂiﬁﬁﬁk responded to it and hence they are not covered by

T il - "
the aforesaid decizion.

M



11. In case of Kasturirangam he was not intimated about
the pension option but in the case of the applicants  before us
ey had;/the pension option avallable till their retiremant én
ZHR.2.8% and 31.1.84 respactively. As the applicants have also
accépted the 3RPF benefits of ex-gratia pavment it is not open

for them to claim the benefit of ths Schemne.

1. In so far as the cut off date of 1.1.86 is concerned,

titutional Bench decision in Krishena Kumar’s case

iR

the Cons
(supra) has upheld the vires of the cut. off date as such the
same is no more res integra and the claims of the applicants are

liable to be rejscted at the outset.

13, We have carefully considered the rival contentions of
the parties and perused the materiallon record.  The claim of
the applicant in 0A-464/98 is liable to be rejected at the
cutset as  having bsen  appriszed of the option to awitch
over To pension scheme In 1982 as well as the extended date

red on

4

Z1.8.83 which has been communicated te him as he ret
21.1.84 his fallure to exercise option with his conscious
decision stopes him, at this belated stage, to opt for the
pensionary benefits. In so far as his claim that post 1.1.8&
retirees have been meted out a diffsrential treatment and the
cut  off date in the notification of 1987 where option far
paension was extended to the identically situated persons the cut
off date prescribed is arbitrary sed cannot be‘sustained in visw
wf the Constitutional Bench decision in Krishena Kumar’s case
(supral), upholding the validity of the cut off date.

14. Az regards the claim of the applicants in 08-462/98 is
concerned, he having retired on 28.2.8% and the circular

t=

P
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notification for option to switch over to pensionary  benef

having been published on 4.10.82 and the last date being 28.2.8%

«
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“Z’ “an his  own volition opted for retaining the SRPF benefits and

{

has not exercised any option, his contention that option was
gwtended Till 31.8.83 with the same conditiongwas figuring in
1982 letter mandates the respondents to extend the option even
te the retirees prior to 31.8.83 and by this extension which has
not  been communicated to  him he has been deprived of an
apportunity to re-exercise the option and his resort to Sastri
and Kasturirangam®s cases (supra) is not well founded. These
cases have been decided on a different footing where the
information regarding option was not communicated to him but as
the applicants were very much in service when the option was
extended to them their decision not to exercise it has impliedly
A) te be construed as  their conscious decision to be continued
under the SRPF Scheme. The resort of the applicants that by an
extended option till 31.8.83 by extension of the option scheme
they should be extended the same, cannot be countehanced, as the
gxtension would not amount to a fresh option and once they have
decided not to exercise option as per 1982 letter they are now
wstopped from claiming the same. In similar circumstances the
Apex Court in State of Harvana & Ors v. Ram Kumar Mann, 1997 SC¢

(I.&S) 801 also rejected the grant of post facto pansion.

ﬁ3 15. These 0Qas are liable to be rejected on the graund of
limitation as well. aApplicants have filed their representations
cin 1997, i.e., after a period of 14 vears from their retirement

and cut off date. #s  they have not exercisaioption despite

itled to be

o+

opportunity till cut off date, they are not en
included in the pension scheme. The aforesaid view is fortified
by the apex Court in Kailash’s case (supra). The claim of the

applicants is time barred and is liable th be rejected on that

(%

ground alone.
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and having regard to the reasons

¢ 1 In the result

n

"

recorded above, we do not find merit in these 0Oas. The same are

scoordingly dismissed, but without any order as to costs.

17 Let a copy of this order be placed in the cass file of

e-464 /98 also.
§ N W el

(Shanker Raju) (Smt. Shanta Shastry)
_ Member (&)

Membear (1)
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