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BEFORE THE CENTRAL ADNINISTRATIUE\TRIBUNAL
MUMBAT BENCH, MUMBAI

OA NS, 559/9

{:%hiiﬁ%éa this the /Tluday of Decens»1998

CORAM: Hon'ble Shri D.S.Baweja, Member (A)

Sharfoddin Peersaheb Shaikh,

R/o 130/24, Siddheshuar Poth,
Solapur,_“ .

By Aduocgtg Shri S.K.Kudl' ess Applicant
v/Ss, '
1. Divisional Railway Manager,
(P), Central Railuay,
._Salapur._ _
2, Tha Union of India,
through The Secretary,

Ministry of Railuay,
Rail Bhauan, New Delhi.

By Advocate Shri R.R.Shatty‘ ess Raspondents

ORDER

(Per: Shri D.S.Bawsja, Member (A)

This OA, has been filed by the applicant
challenging the impugned order dated 9,1,1998 as
pfr which his date of birth has been changed with
a prayer to quash the same and rsinstate the
applicant in service from 1,2,1998 with all
consequential benefits holding that as if the

impugned order was naver passed.

2. - The applicant has stated his case as follows:i-
The applicant was appointpd_as an untrainad Ticket
Collector in 1965 on Central Railuay., His date of

birth wvas recorded as 9,1,1941 in the Sqruicq Tecord,
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Subsequently,  the applicant cams to know that

his actual date of birth wa$.39,5-1941 and

after obtaining the birth certificate, he made

a representation for change of date of birth in

1983,  However, the applicant did not get any

reply from the respondents, As per letter dated
26.11.1993,thq applicant was asked to producs ths

Sehool Leaving Certificate and Secondary School
Cartificate, = The applicant as per his letter dated |
27,11.1997 informed in reply to letter dated 26,11,1997
stating that he is not in possession of the original
School Leaving Certificate and Secondary School
Certificate and instead furnished a copy of the

birth Cortificate available with him. Thereafter,

to his utter surprise, he received order dated

9.1.1998 informing him that his date of birth is

changed to 9.,1.1940 instead of 9,1,1941 and accordingly
he will retire on superannuation from 31.1.1998, The
applicant immediately represented against the same as
per his letter dated 16.7.1998 follaowed by a raminder
dated 27,1.,1998, However, his representation was
rejected as per letter dated 29,1,1998 and the applicant
was retired from service from 31.1.1998, Feeling aggrieved
by the same, the applicant has filed this application en
34741998,

3. The main ground of attack of the applicent
is that the date of birth 9,1,1941 recorded in the

Service Book remained aperatiye for 32 years and

suddenly the date of birthishangad as 9.1.1340 by
the_administ:ation,uithouﬁ any shou cause notice

to the applicant and theraeby the action teken by the
respondents is arbitrary and in violation of principles

of natural justice., It is also (jifhar contended that
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as. per the extant rules pravided in Rule 225

of Indian Railuay Establishment Code, the date

of birth could be changed only by Gensral Manager

and Respandent No, 1, i.e. Divisjonal Railway Manager

has no pouer, Afhprafo;a;‘tha_impqgned order passed

by the Respandent No. 1 is nonest,

4, thg,rgappndonts,hava filed written statement
justifying the action taken for changing the date of
birth,f;cm,9,1.194j to_9.1.1940? The rasnpndoﬁta
submit that the applicent had indicated his date
of‘birth_as 9.7.1940 in the form submitted by him

for recruitment through Railway Service Commission,

The applicant had also submitted a copy of the School

Leaving Certificate indicating the date of birth as

9141940, However, when the service record was

prapared, the applicant recorded his dates of birth

as 9,1 .1941ng?ifhg;‘ngr?gp)?uﬁégtingnnoticad. fowever,

in 1997 uhen the service record of the applicant uasbeiné
scrutinised in connection with the selectionfsp the post of
Chief Tickat Inspector, thas discripency with regard

to the date of birth of the applicant as recorded in

the service book with refarence to the documentary

svidence furnished by him at the time of recruitment

wvas discoversd, The applicant was immediately asked

as per lstter dated 26.11.1997 to produce the School
Leaving Certificate and the Secondary School Leaving
Certificate, The applicant, however, did not furnish

the original of these certificates but instead submitted

a birth certificate. The respondents got the School
Leaving Certificate available in the rogor&Z?&%E}%gu:

concerned schaol and it was confirmed by the school
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that the date of birth recorded as 9,1.1940

is correct. as per the record of the school,
Aftg:_ugriryihg these details, a referepce

vas made.tohtha.Haadquarterﬁ'“officeééﬁfajfi

the Chief Parsannnl_ﬂffipa;. wvho is the competent
authority for changs in date of birth as per item

Nos 71 of §chndu;q,ofﬁ?oue:shini?stablishment matters,
a copy_of which has baen_brnughtonzﬁzzord- After
obtaining the sanction of the competent authority

for change of date of birth, tha‘applicant Was
adviced of change of date of birth as per letter
ﬁated_9.1.1998.h The applicant has been accordingly
retired on 31,1,1998 as per his correct date of birth,
The respondents submits that thare is no violation of
principles of natural justice as the corraction in
date of birth has been carried out a8, per the documentary
evidence aubm;t;ad by thg applicant at the t%ﬁ? of
recruitment, based on which his date of birth/9,1.1940
but the applicant had racﬁpdod his date of birth as
94141941 in his ouﬁfzgating. Therefore, all what the
respondents have done is a correctien of clarical
mistake and thersfore no shouw éausc neticzigzquired

to be given to the applicant, The respandents also
deny with regard to the averment of the applicant that
he had submitted application for change of date of birth
in 1983, The respondents plead that in view of what is
brought aut in the uritten statement, the applicent has

no cass and the application deserves to be dismissed.
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S... ... The applicant has filed rejoinder reply
contesting the averments of the respondents, The
applicant has maintained that no order was passed
bywtho"coMpatedt.authprity.forwchangc in date of
birth and the impuénﬂd‘Otder has_been passed by
aghubordinatg égthgrity,uhojia not authorised to
sffect change in date of birth in the service
record. Ih@,applicant,héS.madafj;ﬁa@@;,allegat;ons stating
that the respondents have taken action to change his
date of birth to victimise him as he belongs to
miniority community. Ha_aléuAallqges that the
q:de:\pas;sd,by the respondents is colourable
exercise of power and in controvention of principles

of natural justice,

6. 1 have heard the arguments of Shri SeG.
Kudle, learned counsel for the applicant and Shri
R.R.Shetty, learned counsel for the respondents,
The respondents have made available the original
record containing thes service sheet and the personal

file of the applicant,

7. Before going into the merits of the

grounds advanced by the applicant in challenging

the impugned order changing the date of birth of

the applicant, it would be expsdient tp consider

the submissions of the respondents with regard to

the date of birth based on the documentary evidence
brought on record by them vis-a-vis the defence put
up by the applicant in the OA, The respondents in
the written reply have brought out that the applicant
in his application form for recruitment through

‘Railuay Service Commission had indicated the date of
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birth as 9,1.,1940, Ths respondents have

further stated that the applicant had also

submitted a copy of the School Leaving..””‘

Certificate and Secondary Schpol Certificate

along with the application form wherein the

date of birth had been shoun as 9,1,1940.” The

respondents further,stataﬁ that at the time of

racording the date of birth in the Service Sheet,

the applicant in his oun handuriting instead of

indicating the date of birth as 3.1,1940 had

written the date of birth as 941,1941, This

discrepency as per the respondents went un-noticed

till 1997 when at the time of scrutiny of the

service shest with regard to the promotion as

Chief Tickat Inspector, it was found that the

date of birth recorded by the applicant was not

according to the documentary evidence on rscord

as submitted by the applicant at the time of

recruitment, Thersaftar, the respondents submit
_ll.the date of birth has been corrected as 9,1,1940

after obtaining the approval of the competent authority.

The respondents have made available ths original

record containing the documents brought on recard. in reply,

I have carefully gone through all the releyant

documents, It is noted that the date of birth

of the applicant as per the application'form’

school leaving certificate and the secondary school

certificatal§§,9.1.1940. The applicant had recordad

the date of birth in the sarviee sheat in his oun

handuriting as required as per the rules, since.

the applicant was literate,'aag .1.1941. IfLia ‘also noted that

AR j - e T - [ /!
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reference has been made that the date ofbirth
is recorded as per secondary school certificate,
Since the school certificate available on record
ahqus the date of birth as 9,1.,1940 obviously,
the date of birth has bsen urongly recorded in
the service sheet by the applicant, Uhethar the
date of birth has been recorded as 9.1.1941 instead
of the actual date of birth bsing 9,1.1940 as per
the documentary evidence intentionally by the |
applicant or it is clarical mistaks is difficult
to say at this stage. However, since from the

. wherein
averments made by the applicant,/he claims that
his actual dats of birth is 30.5,1941 based on
the date of birth certificate, it is quite likely
that the applicant had intentionally written his
date of birth as 9,1,1941, Housver, without qoing
into this aspect, there is no doubt that based on
the documentary evidence submitted by the applicant
at the time of recruitmant,;ﬁis admitted date of
birth should have been 9.1.1940 and not 9.1,1941,
The applicant has stated that in 1983 he had made
a raquest for change in date of birth with correction
as 30.5.1941 based on the date of birth certificate
obtained by hims The respondents have tatally denied
of having received any request., The applicant has
also not brought any application on record, Thers
is also no averment to the affectfééifpuhy the
applicant kept quiettaigsggggggtggnSggmission of
application in 1983 if [accepted, In view of this,
it is difficult to accept the contention of the
gpplicant that he has sought the change in date of

birth as 30.5.1941. In any way, tW@/ﬁate of birth

a0 8/-
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as claimed by the applicant, if allowed will
iééi?at to seeking the changs in date of birth

at the fag end of the service. This, as held

ﬁy the Hon'ble Suprems Court in several judgemants,
is not permissible, Further, the dats of birth |
certificate obtained subsequently cannot form the
basis for sesking the change of date of birth
stating that the date of birth in the school
leaving certificate or secondary school certif icate
was not correct, In fact the date of birth certifi=-
cate is the documentary svidence uwhich is required
to be produced at the time of admission in the
school to record the date of birth which then
continues as the accepted date of birth for all
purposes, Keaping all these facts in view, I have
ne hesitation to come to the conclusion that the
correct date of birth of the applicant as per the
documentary evidence submitted by the applicant
himsﬁig at the time of recruitment is 9,1,1940

and not 9.1.1941 as recorded by him. Further,

the applicant cannot seek the change in dats of
birth as 30,5.1941 based on the birth certificats
obtained in 1983 at the fag end of his service,

B With the above findings with ragard to

the correct date of birth, the grounds taken by

the applicant in challenging the impugned order
changing the date of birth of the applicant from
9.1.194155? 94141940 uill be xanined. The first
ground taksn by the applicant[thatrthe‘nrdar effacting
the change of date of birth from 9,1.,1940 to 9.1.1941

has been not passed by the campetent authority., As

.. 9/-
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per the applicant, in terms of provisions in

Rule 225 of the Indian Railuway Establishment

Code Vol.I, the date of birth can bas altered
onlywiththe approval of the General Manager

and in the praaentrcasa,,the"approval of the
General Manager was not obtained. This contention
of the applicant has besen controverted by the
ragpondents stating that the approval of the

Chief Personnel Officer, who is the compatent
authority for changas in date of birth, has been
taken, The raspondents have brought on record

the schedule’of powersat 'R=3' to the uritten
statement indicating the dal&gation of pouer

to the Chief Personnel Ufficer, I have carefully
gone through the document brought on record by the
respondents and inclined to agree with the submission
of the respondents, It is clear from thes documenta
brought on record that the approval of ths Chiaf
Personnel Officer had bean taken and who is the
competdnt authority for alteration of date of birth
in respect of non-gazetted railway staff, In viasuw
of this, the objection raised by the applicant is

not sustainable,

9 The second ground and which is the core

of the issue is that the alteration of date of

birth which involves civil conssguences has besn

done without giving any opportunity to the applicant,
The applicant, therefore, contends that there is a
violation of principles of natural justice and the
impugned order gets vitiated and deserves to be

set aside. The respondents, on the ather hand,

i
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have taken a stand that the action taken by
the respondsnts is only a correction of a

clarical mistake which had taken place while
recording the date of birth and thereforé no

‘ required tp be
shou cause notice was/given to the applicant,

during arguments

The applicant maintained/that non:issue of
show cause notice to the applicant before the
change in date of birth is denial of principles
of natural justice and he sought support of the
judgement of Hon'ble Supreme Court in the case of
State of Orissa & Ors, vs, Dr.(Ms,) Binapani Dei,
AIR 1967 SC 1269 and Union of India vs, Jyoti Prakash
Mitter, AIR 1971 SC 1093, I have carefully gons

TR L .
through thees' judgements of the Hon'ble Supreme
Court, In the judgement in the case of DOr,(Ms,)
Binapani Dei, the Hon'ble Supreme Court in Para 9
has held that "an order by the State to the prejudice
of a person in derogation of his vested rights may be
made only in accordance uith the basic rules of justice
and fairplay"., In the case of Union of India vs, Jyoti
Prakash Mitter,their Lordships have held in Para 31 as
under -

M eesssseNotuithstanding the declared

finality of the order of the President

the Court has jurisdiction in appropriate

cases to set aside the order, if it

appsars that it uas passed on collateral

considerations or the rules of natural

justice were not observed..sececees”
In the present case, it is an admitted fact that
before changing the date of birth no notice was
issued to the applicant thﬁggbj;ha respondents

had asked the applicant to submit the original//

of school leaving certificate and secondary school

@ . 11/-



certificate after the mistake in the date of
birth was detectad but no indication was given
to the applicant as‘tb why these certificates
were baing”callad_Far.,,Kaapiﬁg‘in visw what is
held by the Hon'ble Suprpma}équrt in'tﬁé aboﬁa _

: . -should :
referred judgements, the respondents/have informed
the applicant about the mistake in recording of
the date of birth and given.him oppdrtunity to
explain as to how he hag-recordsd the date of
birth as 9.1.1941 and the documentary svidence
with him to support the date of birth recorded
in the service éhaet. Since the date of birth
recorded as 9,1.1941 which continued adlmost for
32 years, it is acceded that the applicant should
have been given opportunity to show causs for the
same and his explanation. could have been placed
before the competent éuthority before taking a
decision for correcting the date of birth, The
impugned order therefore is vitjiated dus to violation
of principles of natural justice. Under these
circumetances, the normal dirsction should be to
set aside the impugned order but keeping in view
the facts and circumstances of the present cass,
I am not inclined to do so in view of the reasons

as discussed subsaqueantly,

10. Hon'ble Supreme Court in the cass Maharashtra

State Beard of Secondary & Higher Secondary Education
ve. K.S.Bandhi & Ors., 1991 (2) SLR 682 has held

that the applicability of the principles of natural
justice is not a rule of thumb or a straight jacket

formula as an abstract proposition of lay<; It would

- ve 12/=



also
belappropriats to reproduce the observation of

Hon'ble Supreme Court in Para 22 of the order

as under -

Meees The omnipresence and omniscience.
of the principle of natural justice
acts as deterrence to arrive at arbite-
rary decision in flagrant infraction
of fair play, But the applicability
of the principles of natural justice
is not a rule of thumb or a straight
jacket formula as an abstract proposie-
tion of law., It depends on the facts
of the case nature of the inquiry and
the effect of the order/decision on
the rights of the person and attendant
circumstances,"

Further, the Hon'ble Supreme Court in_?ﬁﬁﬁhﬁ?mcase
of Karnataka Public Service Commission & Ors,
vs, B.M.Vijaya Shankar & Ors,, 1992 (2) SCC (L&S)

362 have stated as under :-

"Natural justice is a concept which

has succeeded in keeping the arbitrary
action within limits and preserving

the rule of lau., But with all the
religious rigidity with uhich it

should be observed, since it is
ultimetely weighed in balance of
fairness, the courts havs been
circumspect in extending it to
situations where it would cause more
injustice than justice., Even though

the procedure of affording hearing is

as important as decision on merits yet
urgency of the matter or public interest
at times require flexibility in applica=~
tion of the rule." -

11, Keeping in view what is observed by the
Hon'ble Supreme Court, the facts and the circumstances
in the present case are examined, I have recorded

the findings above that there is no doubt uith{j;
regard to the date of birth of the applicant,

The date of birth of the applicant based on the
documentary svidence submitted by h33891f at the

301941 as

time of recruitment is 9,1,1940 and/9,

P} 13/""
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recorded, With this position, if the impugned

oerdsr through which ths date of birth of the
applicant is changed is set aside, the direction
would have to be reinstate the applicant in |
sérvice and compatent,authority may be givanthan
liberty to give show cause notice to the applicant
and then paés a speaking order %taking into considera-
tion the explanation of the applicant. Such a
ditection which gibuld normally flow once it is

7 'held”) that the impugned order is bad in

law and deserueé tb be set aside, This would

mean that inspite of the fact that applicant is

correct
due for retirement based on theé?ate of retirement but on

impugned order b¥ing bad in law,
the basisofthél ) the applicant continues Purther
in service for a pariodliﬁ@h%ue date oféiftirament
asper the correct date of birth and u111£$§1 the
benefit which is not legally available to him,
Therefore, the impugned aerder though may be illegal
but quashing aside of the same and directing reinstate=-
ment of the applicant in service would also be illeqal
as it will give a benefit to the applicant which is
legally not available to him, Under such circumstancés,
the Tribunal is not expected to act mechanically and
set aside %Fe order as such an action would be only
supportiqyﬁézuing the benefit to the applicant which
he cannot avail legally otherwise, In view of this,
1 decline to pass the arder setting aside the impugned
order, In this connection, I drawv support from the

ALR 196¢ Se 828

Hon'ble Supreme Court in the case of Gadde Venkatesua J
Rag vs., Government of Andhra Pradesh & Urs.A‘In this(?_

case, the Hon'ble Supreme Court has noted that the
order passed by the Government is bad since it das

)
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passed without giving an opportunity toighﬁ;hgérieved
party who was prejudicially affected by the order,
The'High Court sarlier had refused to quash the
Government order, Thé Hon'ble Supreme Court while
up~holding the decision of the High Court observed

as follouws ¢~

"If the High Court had quashed the
said order, it would have restored
- an illegal order = it would have given
the Health Centre to a village contrary
~to the valid resoclutions passed by the
Panchayat Samithi, The High Court,
therefore, in our view, rightly refused
to exercise its extrasrdinary discretionary
power in the circumstances of the case,”
From these observations, it would be seen that
even if the order is bad and passed in vieolation
of principles of natural justice, the Supreme
Court held that High Court was right in not
interfering with the order since the setting aside
of such ordsr would amount to restoring the illegal

nrder,

12, The Hon'ble Supreme Court in another
judgement in the case of Verma vs, Central Govt,
Industrial Tribumal from Labour Court, AIR 1981

SCC 422, has held that in certain cases for uncertain
situationgeven if the tqrminafion order is held
violative of Section 25«F, the court may deny rslief
or reinstatement, Keeping in view the facts and
circumstances of the case and what is held by the
Hon'ble Supreme “ourt in the above referred judgem.ntég
1 do not consider that the present OA, is a Pit case
for setting aside the impugned order even though it
is vitiated due to denial of natural justice, I,

tharsfore, decline to exercise ths jurisdiction of
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judicial review in favour of the applicantgfor setting
aside the impugned order, _ Lj

3. . .In the rasult_of,the,abgﬁa, the OA,

is dismi;sed with no orders as to costs.

(a.ggé%ﬁkaa /-

MEMBER (

mri.



