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HON'BLE MR S.L.JAIM, JUDICTAL MEMBER

HOM BLE MR T.M.T.NAYAR, ADMINISTRATIVE MEMBER
Sl Vasant Govind Markar,

present working as Junior Clerk{LDC),

in the 0/0 the Director of airworthiness

Mumbal Alrport,
Mumbal-~d0on 079, - geplicant

-~

(By Advocate Shri S.Ramamurithy)

1. Wnion of India through
the Secrelbary,
Ministry of Civil aviation,
Rajiv Gandhl Bhavan,
Safdariung Alrport,
Pew Delhi-110 003,

. The Dirsctor General of Civil aviation,
Opp. Safdarijung Airport,
New Delhi-110 003,

. The Director of airworthiness.
Civil Aviation Department,
Mumbai @irport,
Zanta Cruz,
Mumbai-~400 0Z9. ~  Respotdents

p

(B Advocate Shri V.D.Vadhakar)

ORDER

SHRT T.OM.OT.HAYAR, ADMINISTRATIVE MEMBEER

The applicant Shri V.G.Markar who was officiating as
Junior Clerk in  the office of the Oirector of airworthiness,
Mumbal Alrport, mMumbal, is agarieved by  the Director General

i.ﬂ.)

“ye

Civil aviationisecond respondent)’s Memorandum No.DAW-Admn /2893
dated  17.4.98(Exkt.a) by which he was | reverted to his

Caysubatantiwe post with retrospective effect from 7.4.98.
’ I



w The Tacts in brief are: The applicant was originally
appointed as a Peon on 16.11.79 and was continuing to work unded

the third respondgnt. While bel a0, he was congidered for

$

.prammtion as Junior Clerk (LOC)Y) in 1988 and as per Exbt.B8 order
dated  1.12.1988, he was appointed asg Junicr Clerk on purely
temporary basis in the office of the Director of Airworthiness,
GaD,  Mumbal in the scale of Rs.950-1500 plus usual allowances

admizsible under the rules from time to time. The appmintmenﬁ

was  subject to several conditions including the reguirement of

passing $3C examination within a period of six months  and

-~

production of certificate to that effect. It was also required
that he should pass departmental typing test of 320 w.p.m.
within a stipulated pericd of six months. There werse further

nditions like transferability anvwhere in India. Thsy

....
=
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applicant accepted the post and started working as Junior Cler
Bw  FExbt.C, 0, E and F, he was given extenszsion as Junior Clerk

J

(ad hoc) from time to time and he continued to be so till
February 1991. He was also allowed the benefits of pay fixation
in the light of the recommendations of the IVith Pay Commission.
By Fxbt.H ordsr dated 15/28/2/91 the applicant was reverted as
Paon with effect from 15.2.91. after a break of nearly 2 1/2
moanths, on 2.5.91, as per Exbt.I order, the applicant was
promoted on  ad hpc basis (officiating) as Junior Clerk with
in h

effect from 2.5.91 o the relevant scale with usual allowances

on account  of the promobtion of one Smt. N.S.Kulkarni as Senior

lerk. In the =zaid memorandum, it was stated that the
applicant s ad hooc appointment to the post of Junior Clerk would

not bestow on him any claim for regular appointment and that the

service rendered on ad hoc basis would not count for the purpose
‘\,\A_a:t:t&,‘/
Q of seniority in the eese of promotion to the higher grade. It

-

was Further stated in the said memorandum  that the applicant

1inal post i.e. Peon as 3000 a8
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senE. N S Kulkarni is reverted to hey original i.e. a
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would be reverted to
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lerk. The said re-appointment was alseo subject to the same
terms and conditions as mentionsd in the original acpointment
crder (Exbt.B) dated 1.12.83. Hiszs pav was acoordingly fixed in
of Junior Clerk. The appointnent was extended from

time to time aszs per Exbts K. LM, M and 0. &8 per the last of the

sxtension  orders, viz, order dated 2.11.97, extension was
34’a11mwed upto ZM.5.98.  apart from earning increments in  the

Jupior  Clerk’s scale, the applicant also drew the benefits of
Yih FPay Commizsions recommendations. While continuing 8C as
Junior Clerk  from Maw, 1997, for nearly 7 vears, the applicant
was  served with the impbugned order Exbt.f dated 17.4.28
reverting  him  from the post of Junior Clerk to his substantive
poat of Pteon retrospectively from 7.4.98. The applicant is
aggrieved by the sald order as it is according to him, arbitrarwy
and violative of articles 14 and 14 of the Constitution. The
conditions of appointment like passing the 3830 sxamination and
the Departmental twoing test,having been fulfilled, the
applicant was entitled to continue as  Junior Clerk since his
appointment was against & regular vacanoy. MO reasons are
assigned Tor the retrospective reversion after a long period of
service as  Junior Clerk against a regular vacancy. The post of
LOC was still lwving vacant at the time of filing the 0.&., and
awen  after his reversion t?%h@ post of Peon, the applicant was
asked to carry out thse sams Juties and responsibilities of a
Junior Clerk. Thus, the impugned order was ex~facie illegal,

according to the applicant. With these pleadings, the applicant

3

seeks the following reliefs

»
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i) Declare that the impugned order dated 17.4.98 (Exbt.a)

g

secking to revert the applicant is illegal, arbitrary and liable

ide.

&%

Ci214tm be guashed and set &



V2

il Declare that the applicant is regularly promoted as

Junicor Clerk(lOC) with effect from L.12.1988/2.5, 1991,

The impugned order dated 17.4.1988 (Exbt.A) be

4
Joks
3ia
et

gquasted and set aside.

3. The respondents in  their reply statement have put up
stiff resistance to the O.A4. Inspite of the reposting of the
applicant  as  Junior Clerk on account of what iz described as a
genuine misunderstanding of the import of the interim order mads
bw thisg Tribunal on 28.4.98 directi ng continuance of status quo.
On omerit, it is pointed out by the respondents that the impugned
reversion order was in pursuance of the instructions contained
in Director General of Civil Aviation“letter NO LR 32018/ 2/98F~1
dated 26.3.98  (Exbt.2) regarding reversion Gf all ad hoc
appointees on the basis of Financial Commizssioner(M/io of Civil
Fwiation) s DLO.L commnication dated 14.1.98 (Exbt~3}. AR pear

the latter instructions all the ad hoo appointess continuing in

service bevond one  vyear without O0PT’s approval were to be
reverted, if their ad Ficac appointment Wa S ot found

justified/approved before T he gsalary bill for 1998 was

processed.  The appointment of the applicant was purely  ad  hoo

awnd
as 18 borne out by the appointment order dated 2,5.91Lthe
YACANCY wWas nolt regular. It was an ad hoc vacancy., It is  alsao

submitted by the respondents that the applicant never thought it
it to make a representation seeking redress of his grievance
with the departmental authorities in accordance with - the
Government - of India’s cision Mo.9(a) of CCS (Conduct) Rules
(Exbt.é). It is also pleaded by the respondents that since 10%
auota  for promotion of Group’D” emplovees to the post of Junior
CGlerk had already been exhausted because of the apoolntment of
one Shri  Y.L.Palev in July 1997, the applicant had to be

naecessarily reverted.
rd



4., Shri Ramamurthy, learned counsel for the applicant and
abri  V.D.vadhavkar representing the respondents were heard.
pocording to  the learned counsel for the applicant, the

retrospective reversion ordered as per the impugned order is

indefensible since the applicant had been given an extension of
appointment uptoe 3L.5.98. Further, in wview of the applicant’s

long spell of appeintment as Junior Clerk, it could not be sald

that it was -a purely ad hoo  arrangement. Even after the
applicant was reverted, the posts remained vacant. Thaerefore,

the action on  the part of the respondents w&é totally unjust.
Counsel would draw our attention to the fact that even in  the
second  appointment order, it has been specifically mentionedd
that the conditions spelt out in the earlier appointment order

in 1988 would apply in so far as the applicant™s appointment

against the wvacancy caussd by the ad hoo promotion of
Smt.Kulkarni was concerned. © Thus, there was continuity of

service inspite of a short break in 1991L. In  any case, there
was unbroken service as  Junior Clerk from 1991 to 1998. The
respondents’ argument that the reversion was ordered in the light
of the instructions of the OOPT(Exbt.2) iz fallacious as the
. g
said letter does not specifically coverest the applicant’s case.
The mere use of the word ad hoo would not be relevant when  one
looks at the substance of the appointment order. The applicant
was not to be reverted until Smt.Kulkarni was reverted from her
aown a&d  hoo  promotion post, which means there was a regular

vacancy which could be occupied by him until the event of 3wt

1
Kulkarni s reversion tookplace. In this case, Smt Kulkarni’s
/
[}
reversion never too&plaaa and  therefore, the wvacancy against

-

which his appointment was ordered was very much real and not ad
hoo as contended by the respondents. T b re&pmndentg’ further
contention that since the quota of 10% earmarked for Group D”

officials had already existed, the applicant cannot be given



continued accommodation in  the Group’C” post of Junior Clerk

3

also iz erronsous according to the learned counsel Tor the

EHl

applicant, since the applicant’s appointment B 7 years before
the reversion took place was against an  identified regular

WERCRNCY .

B. Shri vD Vadhavar, learned counsel for the respondents has
reiterated  the 'plaadings in the reply statements and the
Ly , . ’
ﬁnnegywa thereto., The contentions of the counsel rest on  the
ground that the appeintment of the applicant was purely on Al
hoc and temporary basis. He had been specifically informed of
the fact that his appointment did not amount to conferring o
him any right which was attached to a regular appointment. (o1
cannot, therefore, question the reversion as and when the
reversion became inevitable, according to learnad counsel. It
imn  further contended by the learned counsel that the guota for
promotion to Junior Clerk from the Category of Group D’
emplovees was limited to 10% and zuch guota having been exceeded
on  account of the promotion of his senior one Shri Y.L.Palav In
July 1997, applicant™s reversion was inevitable. There was no

malafide exercise of power in  thi

2

Cang. It was purely an
administrative necessity and therefore it was Jjust and prwpér
under the existing rules and regulations. He would, therefore,
vehemently plead that the application is without merit and hence

liable to dismissed.

& We have considered the pleadings and other material on
record as  well as  the arguments put forward in this case. We
find that the applicant was holding the substantive post of &
Peon under the third respondent. He was initially promoted asm
Junior Clerk as per Exbt.B order dated 1.12.88. This order is
reproguced  in full hereunder, since the conditions therein have

bean made applicable even on his subsequent reappointment:

~
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served as  Junior Clerk for less than 3 vears found himself
reverted with effect  from 15.2.91. However, he was again
promoted on  ad hoc basis (officiating) as Junior Clerk with
effect from 2.5.91 as per Exbt.I. This order is reproducsd

tes oy s

+

"Due to promotion of Smt.W.S.Kulkarni as Senior
Clerk  in the place of Shri 30 Jadhav who pronoted as Head
Clerk on ad hoc basisz, Shri vY.G.Markar, Peon of  this
office is hereby promoted on ad hoo bazis (officiating) as
Junior  Clerk with effect from Znd May, 19921, in the scale
of Rs . 950-20-1150-EB~25~1500 plus aual allowance
admissible under the rules from time to time. The terms
and conditions of the appointment are as follows:

2}
T

11 Adhoc  appointment of  Shri Y6 Markar to the post of

Junior Clerk will not bestow on him any claim for regular

appointment and the service rendered on adhoc basis will

e not count for the purpose of seniority in  the grade of
promotion to the bhigher grade.

2) Me will be reverted to his original post i.e. Peon as

soon as Smb.M.S. Kulkarnl is reverted to her original post
i.e.  as Junior Clerk.

)Y If he accepts the appointment on the above terms and

conditions, he is directed to report for duty in this
office for the post of Junier Clerk on  adhoc basis

immediatealy.
The above adhoc promotion as Junior Clerk will be valid

for a period of six months with effect from 2.5.1991 o
date on which she acocepts the same.”

It is clear from the above particulars that the applicant had
paen  promoted  to  the post of Junior Clerk as per order dated

91 (Exbt.I) dus  to the promotion of Smt.N;S,Kulkarni 5
Sanior Clerk. Thus, the fact‘that there was & regular vacancy
left by Smt Kulkarnl on her promotion asz Senior Clerk is evident.
It iz no doubt stated in the rescpointment order that the ad hoc
appointment granted to the applicant would not bestow on him anw
claim for regular appointment and that such service would ngt
count for ,ghﬁ purpose  of seniority in future., However, it is
nificant to note that the applicant could be reverted to his
original post i.guifﬁg Peon only If Smt.Rulkarni was reverted to

her original post 1.e. as  Junior Clerk, In our wview, the

("

Ay

»
<:>ﬁapplicant” therefore, had  the lsgitimate expectation that he
~ _
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would continue as Junior Clerk until Smt.Kulkarni was reverted Lo

her original post. That latter event has newver taken place. &t
least no such plea has  been  taken. There is no  other

circumstance suggesting that the applicant had been wrongly GiLvEn

promotion as Junior Clerk. He iz seen to have fulfilled all the
stipulated conditions regarding eligibility. It in also apparsnt

that inspite of his reversion which is the subject matter of
ispute of this 0.A.,the applicant, while remaining a4z Peon  on

paper and drawing salary of a Peon, iz in reality carrying out

|

the functions of Junior Clerk. Such  an allegation has been
raised by the applicant and we see no material effectively

countering the same. With regard to the Exbit.3 communication and

the consequent Exbt.? communication allegedly forming the basi
of the reversion order, we fail to understand whether &

comprehensive review in this regard was undertaken which could be

said to have rendered the applicant’s reversion unavoidable. I¥
there was, indeed, such a situation, 1t would not have beer

difficult for the respondents to file any material evidence in

5’;*
)-n
{;\

that regard. MO such ax has appar&ntly been done. In any

case, we are convinced that inasmuch as the applicant has  besn
reverted after a long tenure as Junior Clerk in 2 spells, albeilt
the short break in betwesn, the reversion on ground of ad hoo
nature of appmintmént cannot be justified. It is well settled
that protracted adhocism designed to nullify the right of an
employese cannot be justified. The argument that the guota of 10%
fixed for Group’D” officials in the matter of promotion to Junior
Clerk has  been excesded and that therefore the applicant had to
be necessarily reverted iz also not well founded in view of the
fa@t that for long 7 vears, the applicant has bsen carrying out
work as Junior Clerk against a regular vacaney. It ias not
shown  as  to how on the promotion of the applican nt’'s senior, the
gquota was oo e anéffhatﬂ therefore, the applicant had to be

ravErhed, The very fact that the applicant was given perilodics®
A

ey
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even after  such  promot
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The api is allowed as
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