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CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH, MUMBAI.

ORIGINAL APPLICATION ND:735/98
the (5°ﬂ1day of NOVEMBER 1999
CORAM: Hon'ble Shri D.S5.Baweja, Member (A)

Hon 'ble Shri S.L.Jain, Member (J)

Smt. Mumtaz Illias Khan

Residing at

Quarter No. K -4535/74

Behind D.A.0O's Office

Station Road,Bhusawal,

Dist. Jalgaon. . ..<Applicant.

By Advocaste Shri D.V.Gangal
V/s

1. Union of India through
The General Manager
Central Railway,
Mumbai CST.

2. The Assistant Personnel
' Officer (Mech.!}
Central Railway, Bhusawal.

The Assistant Mechanical
Engineer (ROH),
Central Railway, Bhusawal.

&}

4, The Divisional Personnel
Officer, Central Railway,
Bhusawal.

3. Shri P.P. Tiwari,

Assistant Mechanical
Engineer, Central Railway,

Bhusawal.
6. The Diivisional Railway
Manager, Central Railway,
Bhusawal. .« Respondents.

By Advocate Shri R.R.Shetty.
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ORDER
{Per Shri S.L.Jain, Member (J)}

This 1is an application under Section 17 of the
Agministrative Tribunals Act 1985 seeking the relief of quashing
and setting aside the orders at Annexures Al, AZ, A3, A4, AD, 06
and A7 is illegél s reinstate the applicant with backwages,
continuity of service and all consequential benefits alongwith
coéts.

2.{ The applicant was appointed as Helper Khalasi against 3%
haﬁdicapped guota on 15.18.1983. A chérge sheet dated 25.4.1996
was served on the applicant and she ‘was punished by way of
stgppaée of increment on 10.5.19946. She filed 0A 477/96 before
CAT Bombay Bench for quashing the aforesaid punishment. The 0A
\ .
wa§ admitted and is pending for disposal. Interim relief in
tefms of para 9(3) of the said 0A is granted in favour of the
applicant on 17.5.19946. The said order is not complied with and
thelresponﬁents violated the order. Hence the C.P. is filed on
14.8.19946. The applicant performed her duty on 4.5.1996 though
sicg; She was granted sick certificate. from 6.5.1996.0n
proéuction of said sick certificate the Railway authorities
pressurised the Railway Doctors and respondent No.S declared the
applicant medically fit though she was not medically fit, but was
so declared on 3.6.1996. She took medical advise ?rom private
docfor Dr Ashutosh Kelkar who issued a certificate dated 4.6.1996
advising one month's rest. It was informed +to the Railway
Administration by registered post A/D. She was granted Fit

certificate on 4.7.1996, on 5.7.1996’attended the Railway Doctor

and fit certificate was granted on 12.7.1994 hence she resumed
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duky on 13.7.19%94. 5She was asked to under go medical examination
by;Shri Tiwari with 3 view to make her untit in medical cagetory
B—ﬁ 50 as to snatch away the job of the applicant on medical
grpund. The medical authorities accordingly declared that the
applicant is unfit for Jjob of Khalasi, medical categoryB-1 but
fit for scradantory job. The applicant denied the job ,of the
rature described in the certificate although she was capable.
Su#h job was available viz that of typist/receiptionist/despatch
clerk and as per existing order of the Divisional Railway Manager
December - 1975 with salary of Khalasi. The applicant approached
the respondents for the job of typist / clerk / receiptionist or
peon. The respondents have insisted upon the applicant to work
as Safaiwali which is a continuous moving job and not sedentary
job. The applicant was thus asked to work against the medical
certificate, she was denied job aﬁd.hence no salary, several jobs
were available but none was offered.
Z. The applicant filed 0A 4@3/77. An ad-interim order was
passed directing the réspandeﬁtslta offer appropriate job to her
and restrained the respondents. from terminating her services as a
result of disciplinary action. 08 4BZ/97 was rejected at the
admission stage with a direction to the Disciplinary Authority
and Appellate Authority to consider all the points raised in the
068 and in compliance of the interim relief, the respondents
provided her the job after 73 days.
4. The applicant filed Writ Petition No.387/98 and the same
was rejected at the admission stage on 279.1.1798. ga  378/78
was filed on 24.4.1998 and rejécted as premature on 30.4.1998.
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5. The applicant was served with chargeshest dated
28.1@.1?96. She attended 96quiry on 12.2.1997, 12.2.1997,
é;3¢19?7 submitted representations informing about her sickness.
The Enquiry Officer was absenﬁ. The Enquiry Officer conducted
the enquiry oh 1@.3,199?; ‘ While the applicant was sick and
récorded “"witnesses were to be cross examined on the date to be
fived".
5. Copy of the enguiry report is supplied to the applicant on
4.5.1997. She has submitted representations against the enquiry
r;port pon 20.7.1997.
7. She further represented the matter and was dismissed from
service as per order dated 28.7.1997 which was nev er served on
her during the pendency of the OA 483/97 till 7.1.1998. An
appeal against the same was filed on 1B.2.1998 which was rejected
on 28.7.1998. An allotment order in respect of Railway qguarter
was also cancelled vide order dated 14.3.1998/ 15.7,1988.
8; The grievance of the applicant is that chargesheet dated
28.10.1996 was served on ﬁer ang on the same day the Enguiry
Officer was appointed. She requested for Assistance of advocate
and her request was turn down on the ground that the advocate has
not given consent. Thus she was deprived of the defence which was
her right. She requested for change of Enguiry Officer on
17.1.1997 which was rejected on 12.2.1997. She remained 11l on
1%.2,3997 and informed the Enquiry Of+ficer about her illness on
19.2.1997. She was not paid salary for the period from 208.7.19%6
to 20.1.1997. Shri Arun Magoraoc Gategaonkar and Shri B.S5.Bagade
were examined on 18.3.1997. It‘was noted that cross examination
was to take place on the next day. Shri Maha, Inspector of Works

gave evidence on 9.12.1986, 1@.12.198& and 11.12.1986 and enquiry
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was completed without informiqg the applicant for the further
date. The Enquiry Officer’'s report dated 2595.5.1797 was served
on theiapplicant but without pfoper notice. The' applicant
replieé on 28.9.1997, but her representation was rnot considered.
The Disicplinary Authority ané the Appellate Authority decided
the matter without application of mind.

7. The Frespondents have.denied the allegations and resisted
the claim and alleged that a detailed enquiry was conducted
whereby principles of natural justice had been adhered to. The
applicant choose to remain absent on 12.2.1997, 13.2.1997 and
18.3.1997 and the department was forced to conduct ex-parte
enquir;. On the last day the applicant was aftfored an
opportpnity to cross examine all the witnesses and she had duly
cross examined the witnessés; She remained absent deleberately
on medical ground.

1@. The applicant was charge sheeted on 7 grounds. (1) She
did not observe the prescribed rules for medical attendence while
under sick list, being medically fit did not join the duty and
failed to observe medical attendence rules and violated Railway
Board's letter. (2) She faiied to observe absolute Integrity,
devotion to duty and acted 1in a maﬁner unbecoming of Railway
servaﬁt which is in controvention to Rule 3{1i) tii) (iii) of
Railway Conduct Rules. (3) The applicant sought recourse to
legal action against Railway:employees without prior permission

and without advising the Railway administration which is in
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controvention of Rule 19¢(i} and (ii’. (4) She blackmailed wife
of Shgi B.5.Bagade and tried to extort Rs. 5088/ from her. (3)
She gave false statement. : (& She filed complaint of 3
gefamétory nature against one Railway Officer and on the basis of
the same report FIR No.1B83/%96 was registered in the Police
Statién, which was found to be false after due investigation.

1

Court without permission of  the

0

{7) She sought a recourse ¢

Railway authorities.The above cited charges were of serious
nature. |

11. j She was never Suspehdeﬁ and no ampbunit was payable to her
as shé did not perfarmed.the‘duty. Hence the respondents prayed

for dismissal of the 0A alongwith costs.

12. | The applicant Filed rejoinder to the written statement

‘denyibg the allegations raised in the written statement and

re-iterated the allegations levelled in the OA.

1

A

. On perusal of Rule 9 of the Railway Servants (Discipline

& Appeal) Rules 1968 we found that in viewof Rule Z{(7) the charge

sheet‘is to be served in view of Rule 2(8). the Railway servant
i

‘may fdor the purpose of the defence, submit with the written

statement of his defence a list of witnesses to be examined on

his bbhalf and after receipt of the same in view of Rule 2{%) the

‘Discfplinary Authority shall consider the same and decide whether

the engquiry should be proceed under this rule. This is not onily

‘a formality or the sequence but a right of the employee that

‘before an enguiry is ordered ito be proceeded with, his defence be

considered and if necessary an enquiry can be dropped or ordered

'to be proceeded with, as the case may be, serving the copy of
| B
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the charge sheet and appointment of the enquiry officer without

!awaiting the defernce statement, without considering the same

deprives the Railway servant an opportunity by the Disciplinary
authority to consider his defence at the Preliminary stage.

14. The learned counsel for the respondents relied on 1999
SCC (1.&%) 847 Cipla tLtd and‘others Y/s R which lays down the
proposition that an advocate’'s assistant cannot be provided on
the ground that guestions involved were complicated which could
not be tackeld by him since he was a layman to the enquiry
procedures. After review of the case law on the subject,
considering the case of N. ‘zlindi V/s Tata Locomotive and Engg.
Co. Ltd WV/s reported in A&IR 1968 5C 714, Dunlop Rubber Co.btd.
V/s Workan reported in AIR 1963 SC 1392, Crescent Dyes and
Chemicals Ltd V/s Ramnaresh Tripathi reported in (19923) 2 S5CC115,
Bhafat FPetroleum Cilorporation LTd V.s Maharashtra Kamgar 1t is
tizxld that a delinquent empléyee has no right to be represented by
an advocate in the departmental proceedings and that if a right
to be represented by a co-workman is given to him, the
departmental proceedings would not be bad only for the reason
that the assistance of an advocate is not provided for. Thus it

is a matter of right provided by rules in respect of assistance

Qs

oy co-workman or legal Assistance. 0On perusal of Rule 9(13) we
are of the considered opinion that the Railway servant has no
right to engage an advocats for his defence. The result is  the
denial of assistance of \aﬂ advocate, sven on an unressonable
ground is of no consequence.
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15. On perusal of the statements recording during the
Disciplinary proceedings we: found that B.S5.Bagdse and &run
Magorao were examined from time to time and lastly on

18.3.1997. The statement of both the witnesses_bear a note to

tﬁe following effect respectively:i-

"Smt Mumtaz Illivas Khan was not present for cross
|

examinating the witness. Therefore corss—examination is

postponed till next heEaring®.

"Since Smt. Mumtaz Iliyas Khan issnot present the
c?oss—examination iz postponed for the next sitting”.
16. On perusal of the record of disciplinary proceedings, we
+§und that there 1is an application of +the applicant dated
&£.3.1997 seéking an adjourﬁment on the ground of illness for
18.3.1997. On perusal of the enquiry officers report at page 3
we found that 18.3.1997 was the last and final sitting of the

enqQuiry.

: / et ;

i7. Th%enquiry o-thateer was not decisive on  10.3.1997, in
respect of the ¥acgéht whether an eaniry is to be adiourned or
it is to be proceeded with for the reason that on the one hand he
i; examining the witnesses and on the other hand he is deferring
phe corss—examination for the next date which was never fixed.
During the course of the enquiry the engquiry officer is expected
to decide the prayer for :adjournment and come to a finding
whether the case is to be adjaurned or adjournment to be is
refused. In case he comes to a conclusion, that the ground for

adjournment i.e. illness is made out, he must adjourn the case,

not to record the statement in absence of the charged official,
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fix arother date and inform the charged officer of the same. If
he rejects the prayer for adjournment then he is entitled to
proceed with the enquiry but in the said situationg for
corss—examination only the matter cannot be adjourned.

18. The learnsed counsel for the respondents relied on
1998(67) ALl India Service Law Journal 7 State of Tamil Nadu and
others V.5.M.Nal and another for the proposition that one
who does not appear in enquiry despite opportunity being given
cannot claim revival of the enguiry at a later stsage. We agres
to the said proposition of law. The facts which are clearly
mentioned in the order itself at para 3 reveals that it was a
Ease of delebrate absénce in enquiry proceedings. The present
ﬁase differs on facts as the applicant was unable to attend the
enquiry due to her illness and the said ﬁlea of illness was not
rejected by the enquiry officer.

i9. The learned counsel for the aplicant relied on 1991(1)
tiJ 32 ¥uldeepsingh V/s Commissioner of Police and others for
the proposition that in case of a domestic enquiry if finding 1is
based on no evidence, 1t would be perverse and amenable to
judicial scruiling and for scope of judicial review 1978 G5CC
;L&S) 363 Union of India andothers V/s A& Nagamslleshwar Rao. In
view of the fact that the applicant is not afforded reasonable
opportunity to defend herself;, we do not think it proper to
record any opinion on the said subjects. O the same ground,
when proceedsings are to be‘remaﬁded it is not proper to record
any opinion on the conclusions resached by the disciplinary

authority and the Appellate Authority.
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20. Annexure- 'A-4' & 'A-5' arg orders in
respect of vacation of the accommodation allotted,
depending upon the result of the enquiry, Annexure-
'A-6' is the chargeshest, the prayer in respect of

the above is merged when the enquiry is commenced,

21, In the result, OA, is partly alloued,

The matter is remanded to the enquiry officer to
examine Shri B,S,Bagdse and Arun Nagorao on a date
to be fixed uith an intimation to the applicant and
thereaftear proceeding.accordingly to law. No oarder

as to costs,

N~ d wg;_/.
(S.L.JAIN) (D.S .BAUE

- MEMBER (3) MEMBER (A)
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